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RECENT DECISIONS OF THE 


COMPTROLLER GENERAL 


PREPARED BY THE FINANC™® BRANCH, OFFICE OF THE JUDGE ADVOCATE GENERAL 


BASIC ALLOWANCE FOR QUARTERS—Crewmembers of two-crew, 
nuclear-powered submarines; entitlement of members without 
dependents to a quarters allowance when temporarily serving 
ashore for more .1an 15 days at a station where available 
quarters have been declared inadequate. 


@ OPNAVINST 11012.2A, dated September 28, 1967, 
set forth a new policy regarding the occupancy criteria 
for bachelor housing, in that nuclear-powered submarine 
crewmembers without dependents may be credited with 
basic allowance for quarters while temporarily serving 
ashore for more than 15 days during periods of training 
and rehabilitation when available quarters have been 
declared inadequate. The Under Secretary of the Navy 
requested that the Comptroller General render an 
opinion, in effect, as to whether or not this instruction 
conflicted with statutory law or prior Comptroller Gen- 
eral decisions. 

It was pointed out by the Under Secretary that the 
two-crew procedures of these submarines presented a 
unique quarters allowance problem since offboard crews 
cannot avail themselves of assigned quarters aboard 
their ships, and no per diem is payable to crewmembers 
while temporarily ashore. Moreover, in 44 Comp. Gen. 
105 (1964), it was found that not even the quarters por- 
tion of the per diem allowance was payable to the 
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members here concerned while on temporary duty at a 
station when any quarters (adequate or inadequate) 
were available. 

In response to the Under Secretary, the Comptroller 
General noted that under present regulations quarters 
which are inadequate for assignment to permanent duty 
members are likewise inadequate quarters for tem- 
porary duty members. The Comptroller General held, 
therefore, that quarters which have been declared in- 
adequate are no longer considered quarters “available” 
for members of the offboard crew of two-crew nuclear- 
powered submarines. Accordingly, such crewmembers 
without dependents are entitled to a basic allowance 
for quarters. It was held further that this decision did 
not change the conclusion reached in 46 Comp. Gen. 
161 (1966), which ruled that officers without depend- 
ents in pay grades above 9-3, who are members of the 
offboard crew of these submarines temporarily ashore 
for training and rehabilitation, have no right to elect 
not to occupy government quarters ashore which are 
adequate and to receive instead a basic allowance for 
quarters. (Comp. Gen. Decision B-154522 of April 4, 
1968.) 


(Continued on page 108) 


REAR ADMIRAL DONALD D. CHAPMAN 
JUDGE ADVOCATE GENERAL'S CORPS, U.S. NAVY 


Rear Admiral Donald D. Chapman, Judge Advocate General’s Corps, U.S. Navy, was born in 
Thalia, Foard County, Texas on 9 December 1917. Upon graduation from Thalia High School, he 
attended Texas Technological College, from which he received a Bachelor of Arts Degree in 1939. 
He received his Bachelor of Laws Degree from the University of Texas in 1942. 

After enlisting in the V-—7 program of the U.S. Naval Reserve in January 1942, Rear Admiral 
Chapman attended the U.S. Naval Reserve Midshipmen’s School at Northwestern University and 
was commissioned an ensign in December 1942. He served during World War II as a general line 
officer, first in USS PC460 in the Caribbean, later in USS PC566 in the Atlantic, and ultimately as 
Commanding Officer, USS PC792 in the North Pacific. 

In March 1946 Rear Admiral Chapman entered the Navy legal program, serving his first tour 
in the District Legal Office, Eighth Naval District from 1946 to 1949. He was assigned as Staff 
Legal Officer, Commander Amphibious Force, U.S. Pacific Fleet from 1949 to 1951, and spent nine 
months of that period with the fleet in the Western Pacific. After serving a tour in the Military 
Justice Division, Office of the Judge Advocate General (1951-1955), he became Staff Legal Officer to 
Commander in Chief, U.S. Atlantic Fleet, a position which he held until 1958, when he was assigned 
duty under instruction at the Judge Advocate General’s School, U.S. Army, Charlottesville, Virginia. 

Rear Admiral Chapman served from 1959 to 1963 in the Administrative Law Division, Office 
of the Judge Advocate General, after which he became District Legal Officer, Fourteenth Naval 
District. Upon completion of that assignment in 1966, he returned to the Office of the Judge Advocate 
General as Chairman, Board of Review No. 4, a capacity in which he served until 1967, when he 
became Director, Administrative Law Division, Office of the Judge Advocate General. Rear Admiral 
Chapman assumed duty as Deputy Judge Advocate General of the Navy on 1 May 1968. 
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The Judge Advocate General (/.) congratulates his new Deputy, RADM Donald D. Chapman, JAGC, USN. 
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LEGION OF MERIT MEDAL AWARDED 
RETIRING DEPUTY JUDGE ADVOCATE GENERAL 











Honorable Charles F. Baird, Under Secretary of the Navy, congratulates retiring Rear Admiral Robert H. Hare, 
Judge Advocate General’s Corps, U.S. Navy, after presentation of the Legion of Merit Medal. 


“For exceptionally meritorious service as Deputy Judge Advocate General of the Navy 
from 25 May 1964 to 1 May 1968. Exercising competent and resourceful leadership and in- 
variably sound judgment, tempered by the finest sense of balance between the needs and in- 
terests of the naval service and the rights of the individual, Rear Admiral Hare supervised 
and directed some seventeen divisions and branches which constitute the Office of the Judge 
Advocate General. He constantly reviewed procedures and methods of operation for the de- 
velopment of new ideas and more effective administration of the Office and the military law 
system of the Navy. Having been delegated the responsibility for the fiscal affairs of the 
Office, Rear Admiral Hare demonstrated the highest degree of cost consciousness and cost 
effectiveness. The present fine rapport enjoyed by the Office of the Judge Advocate General 
within the Navy Department and with other departments and agencies is due in large meas- 
ure to the efforts and abilities of Rear Admiral Hare. His exemplary leadership and inspir- 
ing devotion to duty reflect great credit upon himseif and the United States Naval Service.” 
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BLOOD TESTS 
FOR 
PATERNITY CLAIMS 


LIEUTENANT COLONEL 
FRANK W. KIEL, MC, 
U.S. ARMY* 


LIEUTENANT 
HARRY F. DAY, JR., 
JAGC, USNR** 


Responsibility for paternity out of wedlock is often difficult to estab- 
lish, but the uncertainties which beset the doubting young man faced 
with a paternity claim can now, more than ever before, be substantially 
mitigated, thanks to advances in medical science. The value of blood 
tests in resolving disputed paternity cases will be apparent to the 


reader. 


I, INTRODUCTION 


T HAS BEEN said that rape “is an accusation 
easy to be made and hard to be proved, and 
harder to be defended by the party accused, 


*This article, originally entitled Blood Tests for Paternity Claims: 
Are Army Procedures Adequate?, was written by Lieutenant Colonel 
Frank W. Kiel, MC, U.S. Army, and was published in 38 Military 
Law Review 165 (1967). Lieutenant Colonel Kiel is the holder of 
both a Doctor of Medicine and a Bachelor of Laws Degree. Sections 
I-III appearing herein are, with minor editorial exceptions, as orig- 
inally published. Paragraphs IV-VII have heen amended by Lieu- 
tenant Harry ©. Day, Jr., JAGC, USNR, to reflect Navy and Marine 
Corps policy and procedures. The conclusions reached concerning 
such policy and procedures are those of Lieutenant Day. This article 
is reproduced in modified form by permissio. of the Military Law 
Review and Lieutenant Colonel Frank W. Kiel, MC, U.S. Army. 
The views stated herein do not necessarily reflect the views of 
the Office of the Judge Advocate General or any other govern- 
mental agency. 

**Lieutenant Day is currently Head, Promotions and Non-Disability 
Retirements Branch, Promotions and Retirements Division, Office 
of the Judge Advocate General. He is a graduate of the University 
of North Carolina at Chapel Hill, having received his Bachelor 
of Arts Degree in 1963 and his Bachelor of Laws Degree in 1966. 
Lieutenant Day is a member of the Bar of the State of North 
Carolina and is admitted to practice before the U.S. Court of 
Military Appeals and the U.S. Court of Claims. 


though never so innocent.” ! This characteriza- 
tion is applicable equally to paternity claims, 
particularly where the alleged father concedes 
having had sexual relations with the claimant 
mother. The problem is of particular interest to 
the military, as the serviceman is often the 
target of a paternity claim, probably due to his 
relatively young age, often unmarried or unac- 
companied status, and necessary peregrinations. 
Undoubtedly a certain number of military mem- 
bers are falsely accused, for they are not really 
the true fathers of the children in question. 
Fortunately, medical science has made con- 
siderable progress in recent years in the use of 
blood tests to study the father-mother-child 
genetic relationship. The results of these tests 
often may be helpful in resolving the issue of 
parenthood. This article will discuss the various 
systems of blood testing which may be useful 
in paternity cases, including the evidentiary 


1. Hale, Pleas of the Crown, 635, 636 (1620). 
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value and treatment of the results in the courts. 
Finally—and, perhaps, more importantly here— 
there will be an examination of the current Navy 
and Marine Corps attitudes toward paternity 
claims, as reflected in current regulations, to 
determine whether procedures are adequate to 
avail the serviceman of the possible benefits of 
these scientific advances. 


Il. MEDICAL DEVELOPMENTS IN PATERNITY 
BLOOD TESTING 


The A-B-O blood group was discovered in 
1901. In the following years other factors were 
identified in the blood cells and blood serum, until 
now there are twelve different systems, each of 
which has actual or potential use in medico-legal 
matters. All of the systems follow the laws of 
genetics in relationship to their inheritance by 
the child from the parents, and thus all are ap- 
plicable to paternity problems. The following 
table shows the twelve blood group systems, the 
typing reagents used in each system, and the 
probability that each system will exclude a per- 
son falsely accused of parenthood. 


Table 1. Blood Groups of Medico-Legal Application 


Chance oJ 

Paternity 

System Typing Reagents Used Exclusion 
1. A~B-—O Anti A, B_-- 17% 
2. M-N-S Anti M,N, S_- 27% 

3. Rh Anti Rh, (D), rh’(e), 

rh’’(E), hr’ (ec) 25% 
4. 2. Anti P.... 3% 
5. Lewis Anti Les, Le» 5% 
6. Kell_. ane a, &.... 4% 
7. Duffy Anti Fy, Fy» 19% 
8. Kidd Anti Jk*, Jk» 19% 
9. Lutheran Anti Lu*__ 3% 
19. Xg* Anti Xg*__ ? 
11. Haptoglobins Anti Hp!, Hp? 18% 
12. Ge... e Anti Ge!, Ge?_ 159% 
Combined - : es 80+ % 


With reference to A-B-O blood groups, ten 
different kinds of matings are possible. The 
blood groups that can occur among the children 
from each of these matings are shown in Table 2. 


Table 2. Blood Groups A—~B-—O in Parents and Children? 


Blood Groups Possible Blood Groups Not 


Blood Groups of Parents _tm Children Possible in Children 
lL. QandO. . - |) See . &, Bas 
2. O and A._. ata Oe. . B, AB 

oS. Rowe sf .....2 @ &..- .-. B, AB 

4. Ose )........ & B... ee A, AB 

5. B and B__- a A, AB 

6. Aand B- O, A, B, AB None 

7. Oonme £5....... #£.B..-_... O, AB 

8. Aand AB__ A. B. AB. O 

9. Band AB__ A, B, AB_- 0 

10. AB and AB_ A, B, AB O 


The A blood group can be further analyzed to 
distinguish variants, the most useful of which 
are subtypes A, and A., which are occasionally 
used in medico-legal work. By using them, the in- 
vestigator is able to identify blood groups A,, A,, 
A,B, A.B, in addition to the standard B and O, 
making six major groups identifiable in this 
system. 

2. M-N-S System 


Human blood also falls into these three types: 
M, N, and MN. In this system, six different 
kinds of matings are possible, leading to the 
children shown in Table 3. 


Table 3. Blood Groups M—N in Parents and Children® 


Blood Groups Possible 
in Children 


Blood Groups Not 


Blood Groups of Parents Possible in Children 


1, Mand M M N, MN 
2. Nand N___. M, MN 
3. M and N_-_- MN__- M,N 
4. MN and M- M, MN _-_.- N 

5. MN and N_--- N, MN_-_-_- _M 

6. MN and MN____- M, N, MN_- _ None 





A. POSSIBLE BLOOD GROUPS AND TYPES 
1. A-B-O System 


All human bloods fall into one of four groups: 
O, A, B, or AB. To gain this characteristic, 
every person has inherited a pair of genes, one 
gene of each pair coming from the father and 
the other coming from the mother. It follows 
that the blood factors A or B cannot appear in 
the blood of a child unless they are present in the 
blood of one or both parents. Conversely, a 
parent with blood of group AB cannot have a 
child with blood of group O, and a parent of 
group O cannot have a child of group AB. 
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Two other blood factors are included in this 
system: S and s. Antiserums used to test for 
these factors are scarcer than M and N anti- 
serums, but in selected cases their application 
for paternity studies can be just as valid. 


3. Rh System 


Another set of blood types, discovered in 1940 
and referred to as Rh blood types, is most impor- 
tant because sensitization to them was found to 
be the most common cause of hemolytic disease 


2. Stetler & Moritz, Doctor and Patient and the Law 276 (1962). 
3. Id. at 277. 


of the newborn. Their mechanism of inheritance 
is the same as for the A~B—O and M-N-S sys- 
tems, but the situation is complicated by the 
greater variety of blood factors and also by the 
fact that there is a controversy among immuno- 
hematologists as to their correct nomenclature. 

For practical purposes, the genetic rules as to 
this system are: (1) blood factors Rh,(D), 
rh’(C), rh’’(E), hr’(c), and hr’’(e) cannot 
appear in the blood of a child unless they are 
present in the blood of one or both parents; 
(2) a parent who is rh’(C) negative cannot 
have an hr’ (c) negative child; and (3) a parent 
who is rh’’(E) negative cannot have an hr’’ (e) 
negative child. 

With seven commonly available antiserums, 
28 sharply defined Rh types can be differen- 
tiated. In practice, the number of types encoun- 
tered will be smaller, because there are only 
nine types with an incidence of 1 percent or 
higher in the general population. * 


4. P, Lewis, Kell, Duffy, Kidd, and Lutheran Systems 


These systems all contain distinct blood fac- 
tors, each resulting in two or three identifiable 
blood types in tested individuals. The antise- 
rums available for use with these systems are 
often scarce, or have peculiar temperature 
requirements, or need Coombs’ serum as a cata- 
lyst for the reaction. Consequently, their use in 
medico-legal work has been limited, although in 
selected cases the results could be considered 
valid.° 

5. Xg* System 


The gene for this blood factor has been dis- 
covered to be transmitted on the sex chromo- 
some, and the blood factor has been detected in 
65 percent of the male population. Still rela- 
tively new, its use in medico-legal work is not 
evaluated yet.° 


6. Serum (Haptoglobin and Gc) Systems 


Because of the discovery of the above blood 
systems in the red blood cell, investigation of 
genetic serum characteristics receded into the 
background. Haptoglobins are a type of plasma 
protein, discovered in serum in 1939 but not 
effectively studied in regard to hereditary fac- 
tors until the development of starch electro- 


4. American Medical Association Committee on Medicolegal Prob- 
lems, Medical Application of Blood-Grouping Tests, 164 JAMA 
2036-44 (1957). 

. Allen, Jones & Diamond, Medicolegal Application of Blood 
Grouping, 251 New Eng. J. Med. 146-47 (1954). 

. Chown, Lewis & Kaita, The Xg Blood Group System—Data on 
294 White Families, Mainly Canadian, 6 Can. J. Genet. Cytol. 
431-34 (1964). 
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phoresis in 1955. There are two serum factors— 
Hp' and Hp*—leading to three possible types 
(with incidence of occurrence in the population 
in parentheses): Hp'-Hp' (16%), Hp'-Hp* 
(48%), and Hp?-Hp? (36%). These factors 
have been used in paternity cases in England 
and Denmark.’ 

Another system of inherited serum proteins is 
coming into use in paternity studies in Sweden. 
These Ge groups (group-specific components) 
are independent of haptoglobins but show the 
same pattern of inheritance, giving three types: 
Ge 1-1, Ge 2-2, and Ge 2-1. In tests of paternity, 
15 percent of wrongly accused men are exon- 
erated by the Ge groups.* 


B. VALUE OF BLOOD TESTS IN PATERNITY CLAIMS 
1. Exclusion of Paternity 


The summary of the twelve blood systems in 
Table 1 represents all those tests of potential 
medico-legal value. There are very few labora- 
tories that have the antiserums or professional 
competence to do them all. Most investigations 
are limited to two antiserums in the A—B-O sys- 
tem, three antiserums in the M—N-S system, and 
four antiserums in the Rh system. Thus, in the 
A-B-O system, it is usually said that 17 percent 
of falsely accused men could be excluded; with 
the M—N-S system, 27 percent of falsely accused 
men could be excluded ; and with the Rh system, 
25 percent of falsely accused men could be 
excluded. The chance of exoneration by use of all 
three systems is not exactly their sum, because 
of the possibility of exclusion by more than one 
system. Thus, the chance of exoneration with the 
three commonly used systems is approximately 
55 percent.” 

Tests with antiserums of the other red cell 
systems and serum systems, although they do 
not have the medico-legal acceptance that the 
A-B-O, M-N-S, and Rh tests have, can still pro- 
vide valuable evidence. In time, most of these 
serums will be commercially available and will 
have the requisite genetic family studies pub- 
lished so that they will be generally acceptable 
in courts. If all the blood systems of potential 
medico-legal value listed in Table 1 could be 
utilized, the chance of exclusion of paternity 


. Editorial, Haptoglobins in Evidence, 1 Brit. Med. J. 561-62 
(1966). 

8. New Paternity Test Harnesses a Protein, 82 Sci. News Letter 

256 (Oct 20, 1962). 

American Medical Association Committee on Medicolegal Prob- 

lems, op. cit. supra note 4, at 2040. 


9. 
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when the man is falsely accused would be over 
80 percent. 


2. Circumstantial Evidence Favoring Paternity 


The expert in the field of blood grouping is 
accustomed to thinking of blood tests as a meth- 
od of establishing nonparentage only. When the 
blood types of the child match genetically with 
those of the suspected parents, this is considered 
an inconclusive finding because of the possibility 
of coincidence. With the increase in the number 
of blood systems, however, the possibility sug- 
gests itself of using blood tests as circumstantial 
evidence of paternity. 

For example, if the suspected father belongs 
to type rh”’ (FE), the mother to type hr’’ (e), and 
the child to type rh’’(E), the immunologist 
should call this unusual circumstance to the at- 
tention of the court. Since rh’’ (E) occurs in less 
than 0.5 percent of the population, the con- 
comitant presence of this type in the child and 
the accused man is circumstantial evidence of 
paternity, assuming it is ascertained that a 
brother of the accused, of the same type, cannot 
be involved. Such an observation should not be 
included in the official report, but should be men- 
tioned and explained in a covering letter accom- 
panying the report. 

It is likely that new blood systems will be dis- 
covered in the future, and each new discovery 
increases the chance that a falsely accused man 
can be exonerated by blood tests. If the ability 
to disprove paternity ever approaches 100 per- 
cent, virtual proof of paternity in a case in which 
the man is actually the father may be possible. 


III. LEGAL DEVELOPMENTS IN COURTROOM 
USE OF BLOOD TESTS 


The problem of disputed parentage has long 
been one of the most difficult to come before the 
courts. An unwed mother could name some man 
as the father of her child. That man might never 
have seen her before; or if he had known her, he 
might have been only one of several to have had 
sexual relations with her. Regardless, juries 
were usually swayed by sympathy toward the 
mother. The man was generally assumed to be 
guilty, for he had no way to prove his innocence. 

Blood tests have given the falsely accused man 
a possibility of scientifically proving his in- 
nocence. It was in 1935, in New York, that As- 
semblyman Charles H. Breitbart and im- 
munohematologist Alexander Wiener secured 
passage of the first state law permitting blood 
tests to be accepted as evidence in paternity 
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cases.’° A-B-O and M-N tests were quickly used 
with success. Rh blood types were delineated in 
the 1940’s and were first used in court in 1947, 
when Dr. Wiener testified that the child of a 16- 
year-old girl had not been fathered by the 20- 
year-old man who had married her on that sup- 
position, the Rh factors excluding his possible 
paternity." 

In Scandinavia and Germany, blood tests have 
been employed more extensively, being used rou- 
tinely in all paternity proceedings ; the tests are 
carried out in government laboratories. '* 

The most controversial trial illustrating the 
prescientific approach to paternity proceedings 
was the Berry-Chaplin case in 1944 and 1945."* 
The whole episode should have been avoided, be- 
cause there was a pretrial agreement between 
the attorneys for blood tests on the parties in- 
volved. It had been arranged that blood tests 
would be performed by a group of three phy- 
sicians when the then-unborn baby was four 
months old; if two of the three physicians felt 
that the tests ruled out Chaplin’s role as father, 
the suit would be dropped.'* In February 1944, 
the blood tests were made, showing Chaplin 
to be group O, Joan Berry group A, and the baby 
group B. The B factor in the baby did not derive 
from the mother, nor could Chaplin have con- 
tributed it; the father of the child was someone 
else. By California law at that time, however, 
such evidence was not conclusive since the 
statute did not say it was; it was decided that 
such evidence should be weighed by a jury.'® 
The first trial ended in a deadlock; in regard 
to the blood tests, the foreman of the jury said 
that the blood test evidence got the jurors 
“balled up,” so it was disregarded.'* At the sec- 
ond trial, Chaplin was found guilty, with the 
blood test evidence again being slighted, one 
juror being quoted as saying, “He had no evi- 
dence to prove that he was not the father of the 
child.” 17 Chaplin was ordered to pay $75 a week 
for the support of the child until she was 21 





10. Robinson, Blood Will Tell, 53 Reader’s Digest 68-70 (Sep 1948). 

11. Saks v. Saks, 189 Misc. 667, 71 N.Y.S. 2d 797, (Dom. Rel. Ct. 
1947) ; see also Paternity and Rh, Newsweek, Aug 4, 1947, p. 60. 

12. Stetler & Moritz, op. cit. supra note 2, at 279. 

13. Berry v. Chaplin, 74 Cal. App. 2d 652, 169 P. 2d 442 (Dist. Ct. 
App. 1946). 

14. Chaplin and Joan, Newsweek, Jun 21, 1943, p. 49. 

- 74 Cal. App. 2d at 665, 169 P. 2d at 451; see also N.Y. Times, 

Mar 9, 1944, p. 19, col. 4. 

16. Chaplin Case Ends in Mistrial Ruling, N.Y. Times, Jan 5, 1945, 
p. 16, col. 3. 

17. Chaplin Declared Father of Child, N.Y. Times, Apr 18, 1945, 
p. 25, col. 4. 
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years old, nearly $82,000.*° 


A. ADMISSIBILITY OF BLOOD TESTS IN 
EVIDENCE 


It is now generally held, usually by statute, 
that in cases in which the paternity of a child 
is in question, blood-grouping tests establishing 
nonpaternity are admissible.’ 

In New York, for example, in the case of 
Clark v. Rysedorph,” the court recognized that 
evidence excluding defendant’s paternity was 
admissible under a statute providing that when- 
ever a blood-grouping test is ordered, the results 
shall be receivable in evidence only if definite 
exclusion is established. 

On the other hand, courts usually hold that 
blood-grouping results are inadmissible on the 
question of paternity if the tests fail to establish 
nonpaternity.*: In Michigan, for example, in 
the case of People v. Nichols,? it was held that 
the admission in a bastardy case of testimony 
concerning results of blood tests that did not 
establish defendant’s nonpaternity constituted 
reversible error. It was pointed out that “[a]ll 
the scientific evidence in this case and in the cited 
cases is in accord that the results of blood tests 
may rule out but can never establish paternity,” 
with the result that the controversial testimony 
“had not the slightest probative value.” ** The 
court commented, “The possible psychological 
effect on the minds of the jurors cannot be 
ignored. The use of scientific apparatus and tests 
and expert testimony as to scientific results, ... 
[to which the jury might accord such weight as 
they wished], could not have failed to mislead 
the jury into believing that this totally irrele- 
vant evidence could be considered as having 
probative value.” *+ 


B. WEIGHT OF BLOOD TESTS AS EVIDENCE 


Assuming that the blood tests are admissible, 
questions arise regarding the weight to be given 
them as evidence. Under the laws of genetics, 
tests indicating that the alleged father could 
not have been the father of the child in question 
are, according to scientific opinion, conclusive 


18. Worth $3,000,000, Chaplin Must Pay, N.Y. Times, Jul 17, 1945, 
p. 15, col. 4. 

- See 1 Wigmore, Evidence, sec. 165a n. 2 (3d ed. 1940, supp. 
1964) ; Annot., 46 A.L.R. 2d 1000, sec. 10 (1956). 

281 App. Div. 121, 118 N.Y.S. 2d 103 (App. Div. 1952). 

See Richardson, Modern Scientific Evidence, sec. 12.11 n. 31 
(1961) ; 1 Wigmore, Evidence, sec. 165a (3d ed. 1940). 

22, 341 Mich. 311, 67 N.W. 2d 230 (1954). 

- Id. at 313, 67 N.W. 2d at 232. 

24. Ibid. 


20. 
21. 
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on this issue. The courts have been faced with 
the problem of whether a jury finding incon- 
sistent with the test results should be over- 
turned. Generally, the courts hold that blood 
tests establishing nonpaternity are conclusive 
on the issue, unless the jury is presented with a 
defect in the testing methods employed in a 
particular case.*° 

In Maine, for example, in the case of Jordan v. 
Mace,” the jury found the defendant to be the 
father of twins. Pursuant to orders of the court, 
blood specimens had been taken which revealed 
the mother to be type M, the alleged father to be 
type N, and the children to be types M and MN. 
A qualified expert testified that the defendant 
could not be the father of the twins, because a 
parent of blood type N cannot have a child of 
blood type M, as in the case of the first twin. 
And since twins must have the same father, this 
man could not be the father of the other twin. 
The appellate court ruled that the jury finding 
in favor of paternity was unsupported by the 
evidence. Testimony by physicians with regard 
to the manner in which the blood tests were per- 
formed—from the taking of the blood, through 
repeated tests, to the making of the reports— 
indicated that great care had been taken at all 
steps. The possibility of error was minimized by 
running the blood tests eleven times, each test 
producing the same result. The court’s com- 
ment was: “What further safeguards could rea- 
sonably have been taken to protect the integrity 
of the tests? If the jury may disregard the fact 
of non-paternity shown here so clearly by men 
trained and skilled in science, the purpose and 
intent of the Legislature, that the light of sci- 
ence be brought to bear upon a case such as this, 
are given no practical effect.” ** 

On the other hand, a Vermont court ** would 
not overturn a jury finding that the defendant 
was the father of the child, despite blood tests 
that indicated nonpaternity. It noted that the 
technician who took the blood samples was not 
called as a witness, and her failure to testify was 
not explained. In addition, although the expert in 
charge of the tests stated that his assistant was 
instructed to stay with the blood at all times, 
there was no evidence that she did so. Because of 
these gaps, it was not definitely established that 
the blood samples tested were from the parties 





9~ 


26. 


See Annot., 46 A.L.R. 2d 1000, secs. 13-15 (1956). 

144 Me. 351, 69 A. 2d 670 (1949). 

. Id. at 354, 69 A, 2d at 672. 

28. Pomainville v. Bicknell, 118 Vt. 328, 109 A. 2d 342 (1954). 
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and the baby, with the result that it was for the 
jury to determine whether the tests were prop- 
erly made. “Under all the circumstances 

we cannot say that the jury were manifestly 
wrong in rejecting the expert’s testimony as to 
the accuracy of the blood tests that were 
made.” * 


IV. CURRENT NAVY AND MARINE CORPS POLICY 
ON PATERNITY CLAIMS 


Navy policy in the matter of paternity com- 
plaints is contained in the Bureau of Naval Per- 
sonnel Manual, article C-11104; the correspond- 
ing Marine Corps procedures appear in the 
Marine Corps Personnel Manual, paragraph 
7202. Both manuals contemplate identical treat- 
ment of officer and enlisted personnel and by im- 
plication counsel against involving the naval 
service as a referee in the merits of a dispute 
between the serviceman and claimant. 

When the allegation of paternity is accom- 
panied by a decree of paternity or support made 
by a United States or foreign court of competent 
jurisdiction, the serviceman will be counseled 
with regard to his moral and legal obligations 
and rights, and he will be expected to comply 
with the order or decree regardless of any doubts 
of paternity which he may have. 

In cases where the claimant does not produce 
a judicial order, the serviceman shall be con- 
sulted privately, advised of his moral and legal 
obligations and rights, and asked whether he 
admits or denies paternity.*° If he admits either 
paternity or a legal obligation to support the 
child, the Navy expects the serviceman to assist 
in the payment of prenatal expenses and to fur- 
nish support for the child in accordance with a 
formula set forth in the Bureau of Naval Per- 
sonnel Manual. The Marine Corps policy is simi- 
lar except that the formula for computing the 
amount of support payments differs from the 
Navy guide, and the Marine member is supposed 
to be asked whether he admits paternity or the 
reasonable probability of paternity. If, however, 
the serviceman denies paternity, the claimant is 
to be advised of the denial and informed that her 
only recourse is in the civil courts. 

In no case should the serviceman be left with 
the impression that either civil law or Navy or 
Marine Corps regulations require that he marry 
the mother of the child. 


29. Id. at 331, 109 A. 2d 343. 
30. MARCORPERSMAN, par. 7202(2) requires a warning under 
the provisions of Article 31, UCMJ. 
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V. SERVICE EXPERIENCE WITH PATERNITY 
BLOOD TESTS 


A, FACILITIES AVAILABLE 


There are presently no facilities established 
in the Navy to perform blood tests for use in 
disputed paternity matters. Absent a showing of 
greater need in this area than is now believed to 
exist, the establishment of facilities with suffi- 
cient quality controls necessary to ensure relia- 
bility of the test results is unlikely. However, 
three Army laboratories have facilities with the 
requisite equipment to perform blood testing for 
use in paternity matters: Blood Transfusion 
Research Division, U.S. Army Medical Research 
Laboratory, Fort Knox, Kentucky; First U.S. 
Army Medical Laboratory +2, New York, New 
York; and 406th Medical Laboratory, Camp 
Zama, Japan. The Fort Knox laboratory is 
responsible for standardizing blood serums 
throughout the Army, and the immunologist 
there has a reference battery of antiserums 
which enables him to test for 23 blood factors.** 

BUMED Instructions 6200.1B ** and 6510.8 ** 
indicate that Army facilities such as those noted 
in the preceding paragraph are available to the 
Navy in appropriate cases. However, if the 
putative father is located in or near an area in 
which adequate blood-testing facilities are avail- 
able in the civilian community, as may be the 


31. Lieutenant Colonel Camp, currently the Fort Knox laboratory 
immunologist, suggests the following directions for obtaining 
these tests: 

(a) Blood should be collected »y a Medical Officer who personally 
verifies and identifies individuals concerned, collecting specimens 
of blood from all individuals in separate tamper-proof 13 x 100 
mm test tubes to which the individual’s name is affixed and to 
which the Medical Officer applies his signature as part of the 
tamper-proof seal. 

(b) Further identification is desirable in the form of finger- 
prints placed on a form to accompany blood samples. Continuity 
of handling, packaging and mailing (by certified mail) is a 
responsibility of the Pathology Service of the local military 
hospital. 

(c) Package should be mailed to Director, Blood Transfusion 
Research Division, U.S. Army Medical Research Laboratory, Fort 
Knox, Kentucky 40121. 

(d) Opening and documentation of contents is the responsibility 
of the Director, Blood Transfusion Research Division, who will 
have officer and laboratory personnel witness and acknowledge 
specimens and condition of tamper-proof tubes by signature. 
(e) Custodial continuity of specimens will be maintained by the 
Director, Blood Transfusion Research Division, during complete 
testing period. All tests will be conducted by the Director, Blood 
Transfusion Research Division, and additional blind tests will 
be conducted by personnel of the Blood Transfusion Research 
Division Forensic Laboratory. 

(f) Reports will be made to the responsible authorities by the 
Director, Blood Transfusion Research Division. 

32. BUMEDINST 6200.1B of 21 Sep 1965, Subj: Joint Utilization 
of Certain Armed Forces Medical Laboratory Facilities. 

33. BUMEDINST 6510.8 of 3 Mar 1965, Subj: Clinical Laboratories; 
Designation of as Reference Laboratories for Specialized Deter- 
minations. 
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case in a large metropolitan area, he should be 
referred to those facilities. In this regard, it is 
noted that, if use of the result of the blood test in 
subsequent litigation appears probable, it may 
be prudent to ensure that the civilian facility to 
be utilized is approved or accredited by either a 
state licensing agency or a voluntary accrediting 
organization. 


B,. REPRESENTATIVE CASES * 


Case +1. In 1964, an aide-de-camp had had 
sexual relations with a Korean woman in the 
early part of his 13-month tour, but the friend- 
ship had not continued. Twelve months later— 
just before he was to rotate back to the United 
States—the woman reappeared with a three- 
month-old baby and a suit for support brought 
in a Korean court. 

Blood samples were obtained from the woman 
and child and from the alleged father and sent 
to the 406th Medical Laboratory. The tests 
showed: 


rh’ Rho sh°” a” OO Oe’” 
A-B-O M-N_ (C) (D) (E) (c) (e) 


Korean woman.-__. AB M + - + we 
Alleged father B N _ f } 
Baby girl... ...- B N | = = te be. 


The results indicate that the child could not be 
from this postulated union. Neither the woman 
nor the alleged father possessed the Rh antigen 
rh’(C), which was found in the child. This 
antigen was rechecked with five different anti- 
serums and was found to be absent in both the 
woman and the proposed father; the baby was 
positive with all five antiserums. 

The M-N results are interesting in that the 
woman is pure M, while the baby is pure N. It is 
not possible for her to have been the mother of 
the child, for an M parent cannot bear an N 
child.**” When the results were shown to the 
woman’s attorney, the case was dropped. It was 
apparent that she had borrowed someone else’s 
baby for the purpose of this false paternity 
charge in order to obtain money from the 
American. 

Case +2. In searching for the father of her 


34. These cases were processed by Captain S. Collins, Chief, Im- 
munology Department, 406th Medical Laboratory, Camp Zama, 
Japan. 

35. Caution must be exercised that one of the parents does not har- 
bor the rare M* antigen, which cannot be detected with the 
usual test; anti-Gilfeather (anti M*) serum must be used to 
identify it. See Allen, Corcoran, Kenton & Breare, M’, A New 
Blood Group Antigen in the MNS System, 3 Vox Sanguinis 
81-91 (1958). 


child, a New Jersey woman apparently named 
several men, for the Juvenile and Domestic Re- 
lations Court judge requested blood tests on both 
a New Jersey civilian and a serviceman based 
in Japan. The results were: 


wh’ = Rah’? he? he”? 

A-B-O0 M-N_ (C) (D) (E) (ce) (e) 
Mother.......... 0 MN ne ate = a a 
New Jersey man__ A, N + - — 1 
Serviceman______ O ce te, ee Poa 
Baby boy_....-.. 0 MN oe get ee ee L 


The results indicate that a child of the groups 
and types indicated could be the result of a com- 
bination from the groups and types of the 
mother and either man. Neither man can be ex- 
cluded as a possible father. 

Blood tests that fail to establish nonpaternity, 
as in this case, are generally inadmissible in dis- 
puted paternity proceedings. If the tests are 
taken into consideration at all, the equal ability 
of either man to be the father would certainly 
dilute the plaintiff’s case against either of the 
men separately. 


VI. EXTENT OF PROBLEM IN THE NAVAL 
SERVICE 


Comprehensive statistics indicating the fre- 
quency of paternity complaints against mem- 
bers of the entire naval service are not available. 
However, one administrative headquarters re- 
portedly processed over 300 such complaints dur- 
ing calendar year 1967 alone. Legal assistance 
annual reports do not reflect paternity claims 
received, but informal communication with sev- 
eral former legal assistance officers reveals that 
a significant number have been brought to their 
attention. No cases dealing with this problem 
have been reported by the U.S. Court of Military 
Appeals. 

By way of comparison, it is noted that in the 
civilian world paternity cases have increased 
in recent years. Generally only 10 percent of 
accused men deny paternity and request blood 
tests to support their denial. Acquittals are ob- 
tained in approximately half of these cases, and 
blood tests account for 25 percent of these 
acquittals.* 

Another aspect of the problem was studied by 
Sussman and Schatkin in 1957.** Persons who 
were involved in litigation relating to paternity 
were invited to submit to blood-grouping tests 


36. Sussman, Blood-Grouping Tests—A Review of 1000 Cases of 
Disputed Paternity, 40 Am. J. Clin. Path. 38-42 (1963). 

37. Sussman & Schatkin, Blood-Grouping Tests in Undisputed 
Paternity Proceedings, 164 JAMA 249-50 (1957). 
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after the cases had been settled by the defend- 
ant’s admission of paternity. Of 500 couples in- 
terviewed, 67 couples agreed to cooperate, and 
the bloods were tested by A-B-O, M-N, and Rh 
systems. The results indicated that of the 67 
men involved in these cases of uncontested 
paternity action, six were absolutely excluded 
as the father of the involved child. As mentioned 
before, blood tests using the A-B-O, M-N, and Rh 
systems can exclude only half the falsely ac- 
cused men. It follows, then, that probably 12 
(18%) of the accused men who admitted pater- 
nity were not the fathers of the children they 
accepted as their own. 


VII. CONCLUSION 


When a man is falsely accused of paternity, 
he has a 50 percent chance of being exonerated 
by the combined use of the common A-B-O, 
M-N, and Rh blood tests. In certain situations in 
which rare antiserum availability and labora- 
tory competence are optimal, the chance of 
exclusion against a false claim of paternity may 
be over 80 percent. Occasionally, rare combina- 
tions of blood types in the suspected father and 
child may provide strong circumstantial evi- 
dence that paternity is indeed likely. 

If blood tests, capable of exposing false 
charges of paternity, were made mandatory 
prior to the institution of paternity proceedings, 
they could be expected to have the deterrent 
effect of preventing many such suits from being 
instituted. In addition, extortion based upon 
fear of the notoriety of a public trial, as well as 
admissions made because of ignorance of the 
biologic facts that distinguish intercourse from 
paternity, would be prevented. 

Most states now have laws that permit admis- 
sion of blood tests in suits involving paternity 
claims, and courts in most of these states now 
hold the tests to be conclusive—the jury is not 
allowed to go contrary to them. As the only 
means of attack on a blood test would be on the 
method of performing the test, it becomes of 
prime importance that the testing be done 
with unimpeachable accuracy and by expert 
immunologists. 

The current regulations of both the Navy and 
Marine Corps anticipate, as noted above, that 
paternity claims will be disposed of at the local 
command level.** These regulations do not, how- 
ever, indicate the efficacy of blood testing in the 


38. MARCORPERSMAN, par. 7202(5) requires that cases involving 
court orders or adjudications be forwarded to Commandant of 
the Marine Corps (Code DK). 
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resolution of these matters, nor do they suggest 
that the accused serviceman be counseled with 
regard to the use of blood tests. Since the use of 
blood tests could have a deterrent effect on the 
bringing of false claims and might exonerate a 
wrongly accused person, it would seem that the 
proffering of such advice might be highly bene- 
ficial to the serviceman against whom a pater- 
nity complaint is brought. Since the individual 
serviceman is unlikely to be familiar with 
blood-testing procedures, when such an allega- 
tion is made he should, as a matter of course, be 
referred to legal counsel for advice as to the pos- 
sibility that such tests may, if he is indeed not the 
father, substantially enhance his chance of dis- 
proving the alleged fatherhood. 


COMP. GEN. 


(Continued from page 98) 


OFFICER PROMOTIONS—Acceptance; except for promotions of 
officers in missing status, an acceptance must be tendered by the 
appointee before a promotion is effective, unless the effective 
date is otherwise statutorily prescribed. 


e The Comptroller General has held that unless an ef- 
fective date for the purposes of receiving higher pay and 
allowances is statutorily prescribed, the higher pay and 
allowances of the grade to which promoted are not pay- 
able to the person promoted for any period before the 
actual date of acceptance of such promotion. An excep- 
tion is authorized in the case of officers who are pre- 
vented from accepting a promotion pursuant to 10 
U.S.C. 5784 by reason of being in a “missing status,” as 
such status is defined in 87 U.S.C. 551(2). Specifi- 
cally the decision concerned a Marine first lieutenant 
who, on January 24, 1966, while serving as a second 
lieutenant, was placed in a missing status within the 
provisions of the Missing Persons Act (37 U.S.C. 551- 
58). In view of this Act, the Comptroller General found 
it legally permissible to presume that this officer ac- 
cepted the temporary appointment to the grade of first 
lieutenant in the Marine Corps under authority of 10 
U.S.C. 5784. The Comptroller General observed that, in 
the absence of specific legislation providing otherwise, 
an acceptance is essential to invest the individual con- 
cerned with a higher grade upon promotion in the mili- 
tary or naval service. Especially has this been true with 
respect to the right to receive the increased pay and 
allowances of the higher grade to which promoted. 
(Comp. Gen. Decision B-163470 of April 24, 1968.) 
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POWERS OF ATTORNEY 


AND LEASES 
—P.L.A.” 


LIEUTENANT 
LARRY D. SCHLUE, 
JAGC, USNR** 


The twenty-fifth anniversary of the legal assistance program of the 
military services was celebrated in Washington, D.C. on 1 May 1968. 
As the program has developed, more and more emphasis has been 
placed on the prevention of legal problems, rather than on their cure. 
In this article, Lieutenant Schlue gives pointers concerning two 
problem areas in which preventive legal assistance can be of great 


importance. 


WO AREAS OF the law in which military 

personnel have frequent dealings concern 
the preparation and execution of powers of 
attorney and leases. This article will review and 
highlight some of the more obvious but often 
overlooked difficulties of which the serviceman 
should be aware when executing a power of 
attorney or entering into a lease. 

The power of attorney is one of those instru- 
ments that can cause a never-ending problem 


*Preventive Legal Assistance. 

**Lieutenant Schlue is currently assigned to the Legal Assistance 
Branch, Legal Assistance and Taxes Division, Office of the Judge 
Advocate General. He is a graduate of the University of Iowa, 
having received his Bachelor of Business Administration Degree 
in 1962 and his Juris Doctorate in 1965. Lieutenant Schlue is ad- 
mitted to practice before the Supreme Court of the State of Iowa 
and the U.S. Court of Military Appeals. 


for the military member stationed far away 
from his family. The initial step occurs when 
the member walks into the legal office seeking a 
power of attorney for his wife or parent, usually 
after having been advised by friends that this 
instrument is extremely necessary and may even 
negate the need for a will and subsequent pro- 
bate of an estate. It would seem that everyone 
ordered overseas considers it mandatory to leave 
his wife in possession of an executed power of 
attorney. 

A power of attorney may be general, special, 
or a combination of both. Its primary purpose is 
not to define the authority of the agent as be- 
tween himself and his principal but to serve as 
evidence of the authority of the agent to third 
persons with whom the agent will be dealing. 
Although, generally, no special form is required, 
it should be executed with sufficient formality 


MAY-JUNE 1968 








to assure genuineness and validity. A power of 
attorney for certain purposes, such as the sale 
of real property, must be recorded in most 
states; so, if the conveyancing of real estate is 
contemplated, the power should be recorded. 

A general power of attorney is the type most 
frequently asked for and executed. It is especi- 
ally important in this case to understand the 
scope of the powers the serviceman is confer- 
ring upon the person he is appointing as his 
attorney and the possible consequences that can 
and often do result from such a broad endow- 
ment of authority. An examination of the usual 
form used for a general power of attorney 
illustrates the enormous freedom conferred up- 
on the appointed attorney. Among the powers 
conferred will be the ability to purchase or sell 
real or personal property, collect or incur debts, 
deposit money or cash checks, as well as the 
authorization to perform all necessary acts in 
the execution of these powers. In other words, in 
the usual situation, the wife of the absent hus- 
band will virtually be empowered to do anything 
she pleases short of a violation of the law or of 
public policy. The member seeking the power of 
attorney should be aware of the potential for 
misuse of the power. Often the problem is not 
that the wife capriciously or maliciously misuses 
the power, but frequently the wife is young, 
naive, inexperienced and simply not prepared to 
manage her own or the financial affairs of a 
family. It is therefore necessary, before ap- 
pointing her an attorney with general power, to 
resolve two questions: First, is the marriage 
stable enough to withstand the pressures of a 
prolonged separation, thus presenting no signifi- 
cant risk of misuse? Second, is the wife mature 
and sensible enough to completely manage the 
financial affairs with little risk of possible dis- 
aster or bankruptcy? If the answer to both is an 
unqualified “yes,” then there is probably less 
danger in executing the general power ; but there 
are those examples of young men with complete 
trust in their wives who have discovered that 
their confidence was misplaced and who now, 
10,000 miles from the States, are faced with a 
crescendo of demanding creditors. 

Upon careful analysis, it becomes obvious that 
the situations are so rare when a general power 
is required that the risks usually far outweigh 
the benefits. A husband and wife will normally 
have a joint bank account, and the wife will 
usually receive a monthly allotment check, made 
payable to her so that with a little planning her 
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necessities will be provided. It is, of course, when 
an unusual situation arises that a power of at- 
torney is necessary, such as when she desires to 
sell the automobile whose title is in her hus- 
band’s name, sell or purchase a house, or pur- 
chase a commodity expensive enough to require 
commercial financing. In each case, the problem 
can be handled by means other than a general 
power. A special power of attorney can be used 
which limits the power of the wife to the accom- 
plishment of a specified act or conveyance. If it 
is obvious before the husband leaves the area 
that action will be required such as the sale of 
a house, it is a simple matter to procure a special 
power of attorney for that purpose. If the need 
arises after the member is away from home, a 
special power of attorney can usually be pro- 
cured either onboard ship or at a legal office 
found at most overseas stations. In this manner, 
the wife is enabled to perform actions which 
might be required but is not entrusted with or 
burdened by unlimited authority. 

Once a general power of attorney has been 
executed and the discovery of misuse has been 
made, the serviceman will be confronted with 
the problem of revocation. 

Except in certain unique situations, a power 
of attorney may be revoked at any time by the 
maker and without particular formality, except 
in the case where the power must be recorded, 
in which case the revocation must also be 
recorded. The problem arises when third persons 
deal with the agent in a bona fide transaction 
with no knowledge of the revocation. Generally, 
third persons who deal with the agent in reliance 
upon his authority are protected unless and until 
they have received notice of the revocation. Per- 
haps, then, the safest way to proceed is to ex- 
ecute a revocation, sending a copy to the agent, 
recording a copy in the county where the agent 
resides (if possible), sending copies to any 
known creditors or stores where the agent 
normally has dealings, and publishing a notice 
of the revocation in a newspaper of general cir- 
culation in the county of residence of the agent. 
Some states have held that actual notice must 
be given to former creditors while notice by 
publication is sufficient as to others. 

It is obvious that it is not only difficult but 
may require some expense to revoke a power of 
attorney—not to mention the debts already 
incurred before the power is revoked. The 
apparent answer is that the client as well as the 
legal assistance officer should be fully aware of 
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the potential consequences of a general power of 
attorney and alternative solutions should be 
considered. 

A second problem frequently encountered by 
military personnel concerns the leasing of quar- 
ters for themselves and their families upon 
arrival at a new duty station. Often little con- 
sideration is given to future contingencies and 
an apartment or house is rented with no atten- 
tion to the consequences of such action. Many 
servicemen are under the impression that their 
status as a member of the military will protect 
them from all liabilities. They are especially 
prone to claim that they are immune from liabil- 
ity under the provisions of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940, which they are 
positive allows them to break a lease whenever 
they receive orders to a new duty station. This, 
of course, is not the case, as the Soldiers’ and 
Sailors’ Civil Relief Act provides this type of 
relief only for those personnel being ordered 
onto active duty. The subsequent alarm, upon 
discovering that they are as liable as any other 
person who prematurely moves out of rented 
premises and consequently breaks his lease and 
subjects himself to potential liability for dam- 
ages, is usually the motivating cause for their 
first visit to the legal officer of their station. 
Unfortunately, it is now too late to do anything 
but attempt to mitigate the damages. 

Most of the statutes and the common law of 
our various states protect the property owner. 
Property in the United States has always held a 
varticularly unique position as is evidenced 
when one considers that crimes against property 
are often much more severely punished than are 
crimes against the person. It is for this reason 
that the serviceman renting property must take 
certain steps to ensure that his interests are also 
protected by the contract between himself and 
his landlord. Commonly, apartment owners or 
real estate agencies will use standard form 
leases which merely require the filling in of 
names, addresses and dates and become binding 
when the parties to the agreement have affixed 
their signatures. Naturally, these form leases 
tend to protect the interests of the person pro- 
posing them and, although they may seem to 
give some attention to the interests of the lessee, 
probably will not contain many of the clauses 
which may be desirable in a tenant’s particular 
situation. Once the lease is signed, it may be too 
late; because, in the absence of fraud or decep- 
tion, one who has signed a lease is presumed to 
have known and understood its terms, and usu- 


ally it is no defense that he did not know the 
contents of the lease. The general rule is that 
any modifications to a lease must be in writing 
and any changes will not be presumed or 
implied; the person claiming such modifications 
has the burden of proving them by clear and con- 
vincing evidence. Obviously, it is therefore 
incumbent upon the lessee to make sure that any 
special clauses he might desire are included in 
writing within the body of the lease or attached 
as an addendum to the lease, signed by himself 
and the lessor. 

Among the specific clauses that the lessee will 
have a special interest in including in his lease 
would be what is often termed a “military 
clause.”” As discussed above, the average mili- 
tary person does not receive blanket immunity 
from liability by virtue of the provisions of the 
Soldiers’ and Sailors’ Civil Relief Act, and he 
may find himself responsible for the payment 
of rent to two landlords, one at his new duty 
station and the other the landlord of the prem- 
ises which he has vacated because of military 
orders from the area. A “military clause” will 
seldom, if ever, be included in a “standard” 
lease. Therefore, it becomes the responsibility of 
the military lessee to demand that such protec- 
tion be included in the agreement. Normally, the 
clause will provide that upon the receipt of mili- 
tary transfer orders, a 30-day notice will be 
given the landlord. This notice period may be 
lengthened or shortened if the parties are agree- 
able and may result in some bargaining between 
the parties. The landlord may demand that be- 
fore the notice period begins to run, he must be 
in receipt of a copy of the serviceman’s orders, 
in which case, a shorter notice period would cer- 
tainly be advantageous. 

The military clause should also contain a pro- 
vision for allowing a serviceman to escape his 
lease if he should be released from active duty. 
The above discussion of notice to the landlord 
would also apply in this situation. Along these 
same lines it would be wise to specifically state 
that retirement is included within the meaning 
of the phrase “released from active duty.” 

The landlord who is a member of the military 
establishment can also protect himself by the use 
of the above provisions. If the landlord owns a 
home or apartment in an area into which he 
has been ordered, he would certainly desire to 
occupy those quarters rather than being forced 
to rent from someone else. Consequently, in his 
case, a provision should be added allowing him, 
upon giving a specified period of notice to the 


MAY-JUNE 1968 








tenant, to regain use and enjoyment of his prop- 
erty upon being ordered back to the area where 
his property is located or upon release from ac- 
tive duty, this clause again including retirement. 

An important provision of a lease, which may 
or may not be included in a standard lease, 
would provide that the landlord warrants that 
the tenant will receive premises which are ten- 
antable and in good conditon. Generally, in the 
absence of fraud or concealment by the lessor of 
the condition of the property at the time of the 
lease, there is no implied warranty that the 
premises are tenantable and this is especially 
true when the lessee has inspected the premises 
or when the defects are obvious and could be 
easily ascertained. Consequently, if the lessee 
desires any repairs or improvements to be made 
to the premises, it is necessary that a clause 
requiring such action by the landlord be added to 
the lease. Otherwise, the lessor has no obligation 
to do anything to the premises or put them in 
any particular condition. It is important to 
remember, however, that if there is a stipulation 
in the lease that the premises are in good condi- 
tion, the lessee is bound by this stipulation as to 
any defects, obvious or latent, which might have 
been discovered before signing the lease. A 
thorough inspection of the premises is therefore 
required before any lease is signed and the lessee 
should require that any defects be remedied or 
improvements made before he signs the lease, or 
that defects or improvements be included as 
specific subjects of a clause obligating the lessor 
to take necessary action. 

An area where a great deal of disagreement 
often arises concerns repairs that may become 
necessary during the term of the lease. Many 
states have by statute or by custom determined 
that the tenant will be responsible for minor 
repairs and the landlord accountable for major 
repairs. Where the line is drawn between what 
is major and what is minor is not clear and some 
states go so far as to hold the tenant responsible 
for all necessary repairs. Therefore, it is advis- 
able to reach an agreement and specificaily spell 
out in the lease the respective areas of responsi- 
bility of the landlord and tenant. In the absence 
of such agreement, assuming the tenant has 
gone ahead and made necessary repairs, gen- 
erally the landlord will not be required to reim- 
burse the tenant for such expenditures. 

Some states do not require a landlord to miti- 
gate damages when the lease has been broken by 
the tenant. Therefore, a clause should be added 
to the lease which requires the landlord to rerent 
to a suitable tenant thus reducing the liability of 
the first tenant to the net loss to the landlord. 
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A problem which also must be anticipated by 
the tenant as well as the landlord is the possible 
total or partial destruction of the premises by 
fire, lightning or other causes. It is important to 
spell out in the lease the responsibilities of the 
parties should such an event occur. The agree- 
ment should state whether the rental liability of 
the tenant continues until the premises are 
restored or is abated until such restoration is 
completed. It may be desirable to phrase the 
clause such that the lease is cancelled without 
obligation to either party. 

The question of who is to restore the premises 
should also be resolved by the lease. Usually this 
will be the responsibility of the landlord and he 
may wish to retain the option whether or not to 
restore or rebuild. If the rent is only suspended 
until the premises are restored, a clause requir- 
ing that such work be started and completed 
within a certain period of time should be 
inserted to protect the interests of the tenant. If 
the work is not initiated within the specified 
time, the lease is cancelled and the tenant is 
released from any future liability. 

Generally, the tenant will be responsible for 
the repair or rebuilding if the premises are de- 
stroyed because of his negligence. Therefore, the 
tenant should make sure that he covers such a 
contingency by purchasing liability insurance 
covering both the cost of reconstruction and any 
rent due during this period. Usually the landlord 
will also have an insurance policy covering his 
property, and it may be possible for it to encom- 
pass even that situation where the damage is 
caused by the negligence of the tenant. In this 
latter instance a clause should be inserted in the 
lease whereby the landlord waives all claims 
against the tenant for loss resulting from the 
negligence of the tenant. It should be noted, how- 
ever, that some insurance policies are invali- 
dated by such a waiver and the burden is on the 
tenant to discover if such clause exists in the 
landlord’s policy and, if it does, to pay any ad- 
ditional premiums which may be required to 
add a clause which allows waiver of subrogation 
rights. If this is not possible, the tenant will 
have to purchase his own policy in order to 
protect himself. 

The foregoing discussion gives some idea of 
the complexities involved in renting real estate. 
It is clear, therefore, that the signing of a lease 
should be preceded by a visit to the legal assist- 
ance officer during which each and every clause 
of the lease in question can be examined and 
competent advice secured. 
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COMPASSION BEGOT A SOLE SURVIVING 


SON EXEMPTION 


COLONEL RALPH K. CULVER, USMC* 


Compassion for families who have lost all but one son in the defense 
of their country has resulted in a national policy of special considera- 
tion for sole survivors. The origins of the statutory and regulatory 
provisions which implement this policy are traced in this article, and a 
number of cor vlexities which arise in the administration of the cur- 


rent provisions «re discussed. 


INTRODUCTION 


INCE LONG BEFORE Nathan Hale’s unfor- 

gettable words, “I only regret that I have but 
one life to lose for my country,” many men have 
unselfishly and heroically given their lives in 
the service of their country. With only one life 
to so give, however, the loss to the deceased’s 
loved ones is immeasurable. Moreover, this 
tragic experience is greatly compounded where 
families with two or more sons lose all but one 
in the military service. In such situations, hu- 
mane or sympathetic considerations have 
prompted the question whether such families 
should be compelled to send off that last sur- 
viving son also to face the hazards of the service. 


*Colonel Culver is currently Head, Civilian Employee Affairs Branch, 

Administrative Law Division, Office of the Judge Advocate General, 
with additional duties as Administrative Law Attorney in the 
Military Law Branch of that Division. He received his pre-law under- 
graduate education at the University of Houston and Southwestern 
Louisiana Institute, and received his Bachelor of Laws Degree in 
1949 from the South Texas College of Law. Colonel Culver is a 
member of the Bar of the State of Texas and is admitted to 
practice before the U.S. Court of Military Appeals. 


Undoubtedly, compassion for the bereaved 
parent who has already suffered the loss of all 
but one son in the Armed Forces provided the 
impetus for the adoption of the benign policy 
relating to sole surviving sons which exists 
today. 

HISTORICAL BACKGROUND 


The United States Army originated the “sole 
surviving son” policy which was subsequently 
adopted by the other services.’ In this regard, 
the earliest mention of this policy is found in 
a War Department memorandum? dated 
23 October 1944, which reads in part: 


A policy of returning the sole surviving son in cases 
where two or more have been lost has been approved, 
except where the surviving brother is engaged in non- 
hazardous duty or is not subjected to personal danger. 
All cases will be judged on their merits. Several men 
are now on their way back home from overseas as a 
result of the adoption of this policy. 


The approval of the sole surviving son policy 


1. H.R. Rep. No. 1881, 80th Cong., 2d Sess. 11 (1948). 
2. Memo to the Executive Office, G-1 (WDGS) of 23 Oct 1944. 
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by the War Department was followed on 26 
October 1944 by a press release * which was 
headlined, 


ARMY TO GIVE NON-COMBAT DUTY TO SOLE 
SURVIVING SON IF TWO OR MORE BROTHERS 
HAVE BEEN KILLED 


This release indicated that the War Department 
had approved a policy of returning to or retain- 
ing in the continental United States the sole 
surviving son of a family in cases where two 
or more sons had been lost, except when the 
surviving son was engaged in nonhazardous 
duty overseas. The release further stated that 
every application would be given sympathetic 
consideration for the return of the survivor to 
this country for duty or for discharge, if the 
circumstances should so warrant. The plan for 
removing men from the hazards of combat duty 
was described by the press release as an ex- 
tension of a previous policy of cooperation on 
the part of the Army to provide relief from 
active duty or discharge in cases of extreme 
hardship arising from family circumstances. 


STATUTORY EXEMPTION 


Although the sole surviving son policy was 
initiated by the Armed Forces, it was later in- 
cluded in the Selective Service Act of 1948 ‘asa 
reason for exemption from military service. The 
sole surviving son exemption provided: 

Where one or more sons or daughters of a family 
were killed in action or died in line of duty while 
serving in the Armed Forces of the United States or 
subsequently died as a result of injuries received or 
disease incurred during such service, the sole surviving 
son of such a family shall not be inducted for service 
under the terms of this title. 


In 1964 Congress amended the sole surviving 
son exemption by: 

a. Exempting sole surviving sons from in- 
duction in cases where the father was killed in 
action or in line of duty; 

b. Permitting sole surviving sons to volunteer 
for induction; and 

ec. Terminating the exemption in the time of 
war or national emergency declared by Con- 
gress after the date of the above-mentioned 
amendment, 7 July 1964. 

The amended exemption provided: 


Except during the period of a war or a national emer- 
gency declared by Congress after the date of the enact- 
ment of the 1964 amendment to this subsection [July 7, 


3. Press Release of 26 Oct 1944, War Department, Bureau of Public 
Relations, Press Branch. 

4. Selective Service Act of 1948, sec. 6(0), 62 Stat. 609, repealed 
by sec. 6(0), act 7 Jul 1964, 78 Stat. 296, 50 U.S.C. App. 456(0). 
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1964] where the father or one or more sons or daugh- 
ters of a family were killed in action while serving in 
the Armed Forces of the United States, or died in 
line of duty while serving in the Armed Forces of 
the United States, or subsequently died as a result of 
injuries received or disease incurred during such serv- 
ice, the sole surviving son of such family shall not be 
inducted for service under the terms of this title unless 
he volunteers for induction.® 


On 12 March 1968, a bill * was introduced in 
Congress which would extend the statutory 
exemption for sole surviving sons to encompass 
the situation where the father or one or more 
sons or daughters of a family are permanently 
and totally disabled as a result of a service-con- 
nected disability or disabilities incurred while 
serving in the Armed Forces of the United 
States and only one son of such a family sur- 
vives who is not so disabled. In such a case, the 
proposed bill would amend the present law so as 
to exempt such son from induction. 


REGULATORY PRIVILEGES 


While the above-mentioned statutory provi- 
sions permit an exemption for personnel eligible 
to be inducted into the Armed Forces under the 
Military Selective Service Act of 1967 (former 
Universal Military Training and Service Act), 
those provisions of law may be waived by a sole 
surviving scn who desires induction, and they do 
not apply to personnel who become sole surviv- 
ing sons subsequent to induction. But, the 
Armed Forces, by regulations,’ have established 
special policies and procedures which permit the 
restrictive assignment or discharge of a service 
member who meets basically the same qualifica- 
tions set by the statute for exemption of a sole 
surviving son. These regulations state in part: 

A sole surviving son means the only remaining son of 

a family of which, because of hazards incident to serv- 

ice in the Armed Forces of the United States, the 

father, or one or more sons or daughters— 

(1) have been killed; 

(2) have died as a result of wounds, accident, or 
disease; 

(3) are in a captured or missing-in-action status; 
or 

(4) are permanently 100% physically disabled (to 
include 100% mental disability) as determined by the 

Veterans’ Administration or one of the military serv- 

ices and are hospitalized on a continuing basis, and 

not gainfully employed by virtue of such disability.* 








5. 78 Stat. 296, 50 U.S.C. App. 456(0) (1964). 

6. H.R. 15905, 90th Cong., 2nd Sess. (1968). 

7. DOD Dir. 1315.2 of 29 Jul 1966; BUPERSINST. 1390.35C of 
6 Mar. 1968; MCO 1300.24A of 10 Mar 1967; AR614-75 of 6 Oct 
1966; AFM39-10, par. 3-8d. (All pertaining to sole surviving 
sons.) 

8. DOD Dir. 1315.2, supra note 7. 


When the male members of a family include 
only a father and a son, they will be considered 
as brothers, i.e., if the father or the son is lost 
due to hazards incident to service, the survivor 
will qualify as a sole surviving son. 


APPLICATION OF THE LAW AND REGULATIONS 


The statutory exemption and the regulatory 
privileges for sole surviving sons contain essen- 
tially the same criteria; however, the applica- 
tion of these two exemptions differs in nature. 
The statutory provision creates an exemption 
from induction, unless the sole surviving son 
volunteers. It is a personal right which can be 
waived or abandoned by voluntary service.” On 
the other hand, the regulatory policy for sole 
surviving sons consists of privileges which may 
be requested by a service member, his parents, 
or his wife (a request by wife or parents being 
subject to veto by the member). A waiver of 
the statutory right to exemption from induction 
may be followed by a request under the regula- 
tory provisions for designation as a sole surviv- 
ing son. In such cases, approval by competent 
authority usually results in the service member’s 
assignment to duties which normally do not 
involve actual combat. This regulatory restric- 
tive assignment policy does, however, permit the 
assignment of sole surviving sons to overseas 
areas where combat conditions are nonexistent. 

An alternative to the above-mentioned re- 
strictive assignment policy exists in those cases 
where an enlisted service member becomes a sole 
surviving son subsequent to his induction into 
the Armed Forces. In such cases, the member 
may he discharged, provided: (a) he is not 
serving in the Armed Forces during a period of 
war or national emergency declared by Con- 
gress, or (b) he does not qualify as a sole sur- 
viving son on the basis of a captured or missing- 
in-action status of a father, brother or sister. 

Further, a sole surviving son who qualifies for 
discharge on the basis of the 100% disability 
status of the father or one or more sons or 
daughters is required to complete at least six 
months of active duty prior to discharge in order 
to qualify as a veteran for exemption from re- 
induction. 

Commissioned officers (including warrant 
officers) will not be released from active duty 
based on their status as sole surviving sons.!” 


OTHER REGULATIONS 
Frequently, the regulations pertaining to a 


9. See Pickens v. Cox, 282 F. 2d 784 (10th Cir. 1960). 
10. BUPERSINST. 1300.35C ; MCO 1300.24A, supra note 7. 
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sole surviving son are confused with those regu- 
lations setting forth policies governing the as- 
signment of military personnel to duty in the 
Republic of Vietnam.'! Although the regulations 
which restrict assignment to duty in Vietnam 
exempt personnel who have qualified for sole 
surviving son designation, such regulations are 
separate and distinct from the general regula- 
tions concerning the qualifications, assignment, 
and discharge of sole surviving sons. 


INTERPRETATION 


Of course, application of the sole surviving 
son criteria poses questions which require inter- 
pretation. As to the regulatory privileges, a 
legally adopted son or stepson may be viewed the 
same as a natural son.’* In arriving at such a 
determination, a crucial consideration is 
whether the adopted son or stepson has occupied 
the same relationship with the parents as a 
natural son. Thus, if the children of a family 
consist of an adopted son and a natural son, but 
the adopted son was not raised by the adopting 
parents, the death of the adopted son while a 
member of the Armed Forces would not serve to 
qualify the natural son as a sole surviving son. 

With respect to the statutory exemption, it 
has been the policy of the Selective Service Sys- 
tem '* not to grant sole surviving son status to 
those otherwise eligible sons whose parents are 
dead. In support of this interpretation, the 
statute '* provides in pertinent part: 


. where the father or one or more sons or daugh- 
ters of a family were killed in action or died in line of 
duty while serving in the Armed Forces of the United 
States ... the sole surviving son of such family 
shall not be inducted for service. ... (Emphasis 
supplied.) 


Since the statute speaks of a son of a family, 
if both parents died, the family unit as used in 
the context of the statute would cease to exist. 
This view is entirely consistent with the basic 
and primary purpose of the sole surviving son 
exem ‘ion, which is to prevent further grief to 


11. DOD Dir. 1315.11 of 31 Mar 1967; BUPERSINST. 1300.38 of 22 
Jun 1967; MCO 1300.23A of 30 Jun 1967. All same subj: Policies 
Governing Assignment of Military Personnel to Duty in Vietnam. 


12. It should be noted that MCO 1300.24A, supra note 7, specifies 
only that a male family member who has been legally adopted 
may be considered the same as a natural son; however, 
BUPERSINST. 1300.35C, supra note 7, includes family members 
in the following categories: 

(a) a brother or sister of the half blood, 
(b) a stepbrother or stepsister, or 
(c) a brother or sister by adoption. 

13. General Counsel, National Selective Service System Itr of 31 
Jan 1968 to Field Attorney, Selective Service System, Columbus, 
Ohio. 

14. 78 Stat. 296, 50 U.S.C. App. 456(0) (1964). 
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already bereaved parents,’ and not to carry ona 
family name as some may surmise.*® 

Often, the military status of the deceased at 
the time he died or met his death is the deter- 
mining factor for the designation of a sole sur- 
viving son. For example, if one of two brothers 
was killed in an automobile accident while a 
service member in an inactive Reserve status, 
may the surviving brother qualify for designa- 
tion as a sole surviving son? Since the deceased 
son was not “killed in action,” nor did he die 
“in line of duty while serving in the Armed 
Forces,” the surviving brother would obviously 
not qualify under the statutory exemption from 
induction as a sole surviving son. Similarly, to 
be designated a sole surviving son, under the 
regulatory criteria, a deceased father, son or 
daughter must have been killed or have died as 
a result “of hazards incident to service in the 
Armed Forces of the United States.” In short, to 
qualify for the exemption under the statute 
or regulation, the deceased family member’s 
death must have occurred during or as the direct 
result of his active service** in the Armed 
Forces of the United States. In those instances 
where doubt exists as to whether or not the 
death resulted from service-connected causes, 
the finding of the Veterans’ Administration is 
determinative. 

In certain cases, the statutory provisions may 
assist in the interpretation of the regulatory 
criteria for designation of a sole surviving son. 
For example, two brothers are serving in the 
Armed Forces and one of the brothers meets his 
death by drowning during an authorized week- 
end liberty. Under established criteria for deter- 
mining line of duty/misconduct status,’® his 
death occurred in line of duty as required for 
qualifying under the statutory exemption. May 
the only remaining brother—an active duty 
service member—qualify for designation as a 
sole surviving son under the regulations which 
stipulate that he must be the sole surviving son 
“because of hazards incident to service’? As 
indicated above, the criteria providing the basis 


15. 94 Cong. Rec. 8677 (1948). 

16. General Counsel, Selective Service System Itr, supra note 13. 

17. As to the term, “active service,”” JAG Manual, sec. 0807a states 
in pertinent part: “[T]Jhe term ‘active service’ includes extended 
active duty, active duty for training, including any leave or 
liberty therefrom, and inactive duty training.” JAG Manual, 
sec. 0911b amplifies the above as follows: “The period of active 
duty for training is from the time of reporting to the time of 
release, plus the time of travel as prescribed in the Navy Comp- 
troller Manual, paragraph 044735.” Also, JAG Manual, sec. 0911c 
states: “Engagement in inactive duty training (drill) is con- 
sidered to be only that period between muster and dismissal-” 

18. JAG Manual, secs. 0807 and 0808. 
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for the statutory and regulatory exemptions— 
although stated differently—are essentially the 
same. Since the regulatory criterion “of hazards 
incident to service” is an extension of the stat- 
utory criterion of “in line of duty,” the survivor 
in the example mentioned above would be eligi- 
ble for exemption under the sole surviving son 
regulations.’ 

While the regulatory criteria for designation 
of a sole surviving son are usually given con- 
sistent interpretation, changes in the factual cir- 
cumstances in particular cases may bring about 
what appears to be inconsistencies in making 
sole surviving son determinations. This situa- 
tion can develop when permanent disability 
(100% physically or mentally) is relied upon as 
a basis for the sole surviving son designation. 
As indicated by the regulations,”° the determina- 
tion of the requisite disability is contingent 
upon the following: 

a. the findings of the Veterans’ Administra- 
tion or one of the military services, and 

b. whether the family member is hospitalized 
on a continuing basis, and 

c. whether the family member is gainfully 
employed. 

An example of a changed factual situation re- 
quiring a different interpretation of the regula- 
tions can be illustrated by the following: Shortly 
after his enlistment, the applicant’s only brother 
“because of hazards incident to service” was 
rated as 70% disabled by the Veterans’ Admin- 
istration ; however, he was not hospitalized on a 
continuing basis and he was regularly employed 
as an author. Clearly, under the regulatory cri- 
teria, the disabled brother’s condition was not 
sufficient to qualify his brother as a sole surviv- 
ing son. Two years thereafter, although the 
Veterans’ Administration’s findings of 70% dis- 
ability remained unchanged, the disabled broth- 
er’s condition compelled him to cease his em- 
ployment as an author and _ required his 
hospitalization on a continuing basis. Even 
though the disability rating in this instance re- 
mained unchanged, the service-member brother 
could nevertheless qualify as a sole surviving 
son under the regulations because his brother’s 
condition substantially meets the _ specified 
standards for determination of 100% disability. 


(Continued on page 122 





19, JAG Itr JAG:131.2:RKC:skr ser 10999 of 4 Dec 1967. 
20. BUPERSINST 130).35C; MCO 1300.24A, supra note 7. 


PUBLIC LAW 90-130: 


THE ACT RELATING TO 


PROMOTION AND TENURE 


LIEUTENANT 
JOHN H. WOLF, JAGC, 
USNR* 


OF WOMEN OFFICERS 


Career opportunities for women officers of the armed services took a 
great leap forward in 1967 as the result of extensive congressional 
revamping of the women officer structure. More women may now be 
promoted to senior grades, with the attainment of flag and general 
rank authorized. This article enucleates the provisions of the new 
legislation as they apply to women officers of the Navy. 


HEN THE PERMANENT women com- 
ponents of the Armed Forces were cre- 
ated + just over twenty years ago, the precursory 
legislative discussion gave lengthy considera- 
tion to whether the women components other 
than the Nurse Corps should be disestablished * 


*Lieutenant Wolf is currently assigned to the Promotions and Retire- 
ments Division, Office of the Judge Advocate General. He received 
a Bachelor of Science in Business Degree from the University of 
Minnesota in 1961, and in 1964 he received a Bachelor of Laws 
Degree from the University of Minnesota Law School, where he 
served as a member of the Editorial Board of the Minnesota Law 
Review. Lieutenant Welf is admitted to practice before the Supreme 
Court of the State of Minnesota, the U.S. District Court for the 
District of Minnesota, and the U.S. Court of Military Appeals. He 
formerly served as a law clerk in the U.S. District Court of 
Delaware. 
1. Army-Navy Nurse Act of 1947, ch. 38, 61 Stat. 41; Women’s 
Armed Services Integration Act of 1948, ch. 449, 62 Stat. 356. 
2. See S. Rep. No. 567, 80th Cong., Ist Sess. 2 (1947); Hearings 
before the Senate Armed Services Committee on S. 1103, S. 
1527 and S. 1641, 80th Cong., Ist Sess. 9-23 (1947). 


rather than made permanen:. Once the alterna- 
tive of permanency rather than disestablish- 
ment had been decided upon, however, consid- 
erable attention was directed to providing a 
personnel structure for those components.* The 
essence of the policy governing the structure 
adopted was that the personnel management 
policies that had theretofore been applied to 
men should thereafter be applied to women “ex- 
cept where obviously inapplicable.” + In this 
light, it is interesting to note that the purpose 
of Public Law 90-130,° as stated in the report 
of the Committee on Armed Services of the 
House of Representatives, is “to remove the 
provisions of law which limit the promotion 
opportunity for, and restrict the career tenure 





a 


. Hearings before Subcommittee No. 3 of the House Armed Services 
Committee on S. 1641, 80th Cong., Ist Sess. 2-3 (1947). 

4. S. Rep. No. 567, supra note 2, at 2. 

5. Act 8 Nov 1967, 81 Stat. 374 (hereinafter Pub. Law 90-130). 
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of, women officers. .’® On the basis of the 
foregoing and other legislative history of Public 
Law 90-130, there appears to have been some 
feeling that policies which have been deemed 
“obviously inapplicable” to women for the past 
twenty years have today become markedly rele- 
vant, and past action which neglected to apply 
them is today considered arbitrary and dis- 
criminatory.’ It is the purpose of this article to 
examine, in the context of this apparent 
anomaly, the specific changes effected by Public 
Law 90-130 respecting Navy women Officers. 

Changes effected by Public Law 90-130 relate 
to promotion opportunity and tenure. The 
changes relating to promotion increase pros- 
pects for advancement to senior grades by mak- 
ing it possible for women to attain higher 
grades than heretofore possible and by elimina- 
ting the percentage restrictions on the number of 
women to be appointed to senior grades. Other 
changes relating to promotion are designed to ac- 
commodate promotion procedures to the new ten- 
ure rules. The changes relating to tenure tend to 
bring provisions for involuntary separation of 
women officers into consonance with those here- 
tofore applicable to male officers. Women officers 
in the corps of the Medical Department, other 
than the Nurse Corps, already benefitted from 
many of the principles now applied to women 
generally, and accordingly the discussion in this 
article does not apply to them. 


PROMOTION 


Limited promotion opportunities for junior 
women officers, combined with forced separa- 
tion, had given rise to a very difficult situation. 
It was estimated that without a change in the 
law the attrition rate of women line lieutenants 
would have averaged fifty percent or more dur- 
ing the next five years.* The problem grew out 
of the statutory provision limiting the number of 
WAVE officers in the grades of lieutenant com- 
mander and commander.’ This ceiling, a number 
equal to thirty percent of Regular women line 
officers, proved to be unduly restrictive because 
it was not affected by the number of active duty 


. H.R. Rep. No. 216, 90th Cong., Ist Sess. 1 (1967) (hereinafter 
H.R. Rep. No. 216). 

7. Hearings before Subcommittee No. 1 of the House Armed 
Services Committee on H.R. 16000, 89th Cong., 2d Sess. 11041, 
11042, 11045, 11061 (1966) (hereinafter Hearings on H.R. 16000) ; 
H.R. Rep. No. 216, supra note 6, at 9. 

. H.R. Rep. No. 216, supra note 6, at 6. 

- The former limit for women line officers was set forth in 72 
Stat. 1491, 10 U.S.C. 5452(a) (1958). This ceiling also operated 
to limit the number of such women officers in the staff corps. 70A 
Stat. 352 (1956), as amended by 72 Stat. 1947 (1958) (former 10 
U.S.C. 5763). 
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Reservists. To resolve this problem Congress re- 

moved the thirty percent statutory ceiling and 

granted to the Secretary of the Navy the author- 
ity to determine the numbers of women officers 
in each grade above lieutenant (junior grade) .'° 

In so providing Congress expected that the Sec- 

retary of the Navy would use the total active 

duty strength of women line officers, Reserve as 
well as Regular, as the base for determining 
numbers in grades." 

Concomitantly with the foregoing came a basic 
change in the promotion laws for Reserves on 
active duty. Under the old law all women Re- 
serve officers, other than those in the Nurse 
Corps, were promoted under the system appli- 
cable to Reserves notwithstanding that they 
were serving on active duty.'* This has now been 
changed so that women Reserve officers on ac- 
tive duty will now be promoted under the same 
system that is applicable to Regulars.'* Thus, 
the requisites for initial appearance before a se- 
lection board are now the same for active duty 
Reservists as for Regulars.'' Active duty Reserv- 
ists will compete for promotion against Regular 
10. The authority of the Secretary of the Navy is to prescribe the 

number of such women officers serving on active duty in the 

line. 10 U.S.C. 5452, as amended by Pub. Law 90-130. The 
numbers so prescribed will effectively operate to control the 
number of women officers on the active list in a staff corps 
other than the Nurse Corps. 10 U.S.C. 5763, as amended by Pub. 

Law 90-130. A thorough consideration of the effect of 10 U.S.C. 

5452, as amended by Pub. Law 90-130, is set forth in a recent 

JAG opinion. JAG Itr JAG: 131.5: PAW: skr ser 2356 of 12 Mar 

1968 to CMC. This opinion established the general tenor for 

construction of the act by adopting the approach that where the 

language of the act is vague or ambiguous the purpose of 
the act will be served by using the laws applicable to male 
officers as a guide. The opinion included the specific holdings 

that officers having temporary appointments under 10 U.S.C. 

5787 and officers ordered to temporary active duty to prosecute 

special work should not be included in the maximum number in 

grades authorized by the Secretary under 10 U.S.C. 5452, as 

amended by Pub. Law 90-130. 

11. H.R. Rep. No. 216, supra note 6, at 12-13. 

12. The provisions governing promotion of Reserve officers are set 
forth in 10 U.S.C. ch. 549. Promotion provisions relating to 
Regular women were expressly inapplicable to women Reserves 
other than active duty Reservists in the Nurse Corps. 70A Stat. 
345, 366 (1956) (former 10 U.S.C. 5711(c)(1), 5786(a)(1)). 

3. This was effected by amendment of 10 U.S.C. 5704, 5711 (selec- 
tion boards), 5752 (eligibility for consideration by selection 
board), 5760, 5763 (numbers to be recommended), 5764, 5766 
(promotion zones), 5771, 5773 (eligibility for promotion), 5891 
(applicability of Reserve promotion procedures). Officers or- 
dered to temporary active duty to prosecute special work and 
officers ordered to active duty in the Marine Corps Reserve TAR 
(Training-Administration Reserve) program are not included in 
the active duty Reserves who will be promoted under 10 U.S.C. 
ch. 543. JAG Itr JAG: 131.5: PAW: skr ser. 2356 of 12 Mar 1968 
to CMC. 

. 10 U.S.C. 5752, 5753, 5764, 5766, each as amended by Pub. Law 
90-130. Eligibility for consideration of these Reserve officers was 

determined by eligibility of their running mates, 72 Stat. 1503 
(1958) (former 10 U.S.C. 5899(c)), the next junior Regular 
woman line officer, 10 U.S.C. 5665(d). A discussion of the 
changes in the provisions relating to eligibility for consideration 
for selection and appearance before a selection board is set forth 
infra, notes 49-57, and text accompanying. 
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women officers,’® and eligibility for promotion, 
after selection, will be similar to that for Regu- 
lar women officers."* The provisions governing 
eligibility for promotion to the grade of lieuten- 
ant were amended so that selectees will be pro- 
moted as vacancies occur,’ thereby eliminating 
the delay under the old law according to which 
such promotions were made en bloc each July. 
Corresponding to repeal of the limitation on 
the number of WAVE officers in specified senior 
grades was repeal of the limitation on the num- 
ber of officers in the Nurse Corps in the grades 
of captain and commander, two-tenths of one 
percent and five percent, respectively, of Nurse 
Corps Regulars.'* The new law makes no express 
provision concerning the number of officers au- 
thorized for these grades. Rather it provides that 
nurses in the promotion zone shall have the same 
mathematical promotion opportunity as male 
line officers in their corresponding promotion 
zone.'” The result is a substantial improvement 
in the promotion opportunity to the grades of 
captain and commander. The percentage of 
Nurse Corps officers in these grades will thus be 
tied to the authorized number in grade for unre- 
stricted male line officers in the grades of captain 
and commander. The percentage of unrestricted 
male line officers in the grades of captain and 
commander fluctuates from two and three-tenths 
percent to six percent and from three and eight- 
tenths percent to twelve percent, respectively, of 
total active duty line officers in the grades of 


15. Prior to Pub. Law 90-130 active duty women Reserves competed 
for promotion against inactive duty women Reserves. 70A Stat. 
345 (1956) (former 10 U.S.C. 5711(c)(1)); 72 Stat. 1499-1500 
(1958) (former 10 U.S.C. 5891). Now women Reserve officers, 
when on active duty, will be considered by the same selection 
board as Regular women officers. 10 U.S.C. 5704, as amended 
by Pub. Law 90-130, and 5891(g), added by Pub. Law 90-130. 

16. Pursuant to Pub. Law 90-130 women Reserve officers of the 
line on active duty who have been selected for promotion to 
grades above lieutenant (junior grade) will be eligible for pro- 
motion, in the order in which their names appear on the pro- 
motion list, as vacancies occur. 10 U.S.C. 5771(b), as amended. 
A woman Reserve staff corps officer selected for promotion will be 
eligible for promotion when the line officer who is to be her 
running mate in the higher grade is eligible for promotion. 10 
U.S.C. 5773, as amended by Pub. Law 90-130. 

17. 10 U.S.C. 5771, as amended by Pub. Law 90-130. 

18. 71 Stat. 381 (1957) (former 10 U.S.C. 5444(b)); 70A Stat. 311 
(1956), as amended by 71 Stat. 381 (1957) (former 10 U.S.C. 
5449(c)). 

19. 10 U.S.C. 5762(a), as amended by Pub. Law 90-130. Statutory 
sections involved in application of the formula set forth at 
10 U.S.C. 5762(a), as amended, are as follows: 10 U.S.C. 5652, 
5653, 5655, 5657, 5658 (each governing appointment of male line 
officers as running mates for Nurse Corps officers); 10 U.S.C. 
5756 (relating to the number of male line officers not restricted 
in the performance of duty placed on the promotion list); 10 
U.S.C. 5764, as amended by Pub. Law 90-130 (relating to num- 
ber in promotion zones for unrestricted male line officers); 10 
U.S.C. 5766(a), as amended by Pub. Law 90-130 (relating to 
number in promotion zones for women officers in staff corps). 
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ensign and above.”° Since the ceiling on numbers 
in grades was removed, vacancies in grade could 
not be used as the standard of eligibility for pro- 
motion.*! Eligibility for promotion of Nurse 
Corps officers will now be dependent on promo- 
tion of their running mates." 

Career prospects for women were further 
improved by changes effecting an opportunity 
for attainment of higher grades than was here- 
tofore possible. For the first time there is au- 
thority whereby a woman can attain the grade 
of rear admiral. Attainment of flag rank by a 
woman officer requires a determination by the 
Secretary of the Navy that a position is of suffi- 
cient importance and responsibility to require 
an incumbent of flag rank, and that a women is 
best qualified to perform the duties of the posi- 
tion.2* Thus, there are two circumstances in 
which a woman officer can attain flag rank. One 
such circumstance is when a woman is chosen 
to fill a flag billet otherwise filled by a man. In 
addition, the Secretary may determine that a 
billet, such as Assistant Chief of Naval Personnel 
for Women, Director of Women Marines, or Di- 
rector of the Navy Nurse Corps, being then 
occupied by a woman, requires an incumbent of 
flag or general rank.*‘ Thus, the principles re- 
lating to promotion of a woman to flag rank are 
somewhat distinctive in several respects. There 
is no minimum quota of women flag officers and 
hence no guarantee that a woman will attain flag 
rank.” Nor is there any guarantee of considera- 
tion for promotion to rear admiral since no selec- 
tion board is required to be regularly convened 
for such consideration.” The overall ceiling on 
the number of flag officers that each service is 
allowed has the effect of putting women in 
competition with men.” In addition, appoint- 
ments terminate on departure from the billet ** 


20. 10 U.S.C, 5442(a). 

21. H. R. Rep. No. 216, supra note 6, at 15. 

22. 10 U.S.C. 5773, 5782, each as amended by Pub. Law 90-130. 

23. 10 U.S.C. 5767(c), added by Pub. Law 90-130. 

24. The language of this section of the act is somewhat vague 
concerning the possibility of establishing a women’s flag billet. 
However, the interpretation adopted herein is supported by the 
statement of Major General Earle F. Cook, U.S. Army (Retired) 
during the hearings before the House subcommittee. His ap: 
parent construction of the act to this effect drew no questions 
from the subcommittee members. Hearings on H.R. 16000, supra 
note 7, at 11061-63. This construction is also supported by the 
purpose stated for the amendments to 10 U.S.C. 5140, 5143, 5206. 
H.R. Rep. No. 216, supra note 6, at 12. 

25. Hearings on H.R. 16000, supra note 7, at 11047. 

26. See 10 U.S.C. 5702, 5704, each as amended by Pub. Law 90-130. 

27. See Hearings on H.R. 16000, supra note 7, at 11047. 

28. 10 U.S.C. 5767(c), added by Pub. Law 90-130. 


MAY-JUNE 1968 








justifying the appointment, although entitle- 
ment to retirement pay will be based on the 
grade of rear admiral.*° 

Promotion of women officers to the grade of 
captain by selection board procedures is also au- 
thorized by Public Law 90-130.*° Previously only 
women in the Nurse Corps could be so promoted. 
As distinguished from the possibility of promo- 
tion to the grade of rear admiral, promotion to 
the grade of captain is a part of the normal 
career pattern. Principles and procedures are es- 
sentially the same as those respecting promotion 
to the grade of commander or lieutenant com- 
mander. Commanders will be eligible for con- 
sideration for promotion to captain after four 
years in grade.** 

TENURE 


Substantial revisions affecting involuntary 
separation further enhanced the scheme of ca- 
reer incentives for women officers. These revi- 
sions were intended to prevent the stagnation of 
young officers in junior grades with no oppor- 
tunity for promotion. This was accomplished by 
changing the criteria for involuntary separation. 
The significance of age as a factor for separation 
of commissioned officers was substantially de- 
creased and maximum age for service was in- 
creased from fifty-five to sixty-two for women 
warrant officers.** Maximum terms of active 
service were amended. Most significant, how- 
ever, is the increased importance of attainment 
of promotion in accordance with an established 
career pattern and, for officers in the Nurse 
Corps, inclusion of the concept of failure of se- 
lection as a factor relating to retirement. 

Following is a comparison of the specific terms 
of the old law with those established by Public 
Law 90-130. Under the old law all women officers 
in the grade of commander or above and lieuten- 
ant commanders in the Nurse Corps were re- 
tired at age fifty-five or on completion of thirty 
years of active service, whichever first oc- 
curred.** Captains and commanders in the Nurse 
Corps could continue to serve if selected for 


29. H.R. Rep. No. 216, supra note 6, at 7. 

30. 10 U.S.C. 5452 (number in grade), 5704 (convening of selection 
boards), 5707(a) (4) (promotion criteria), 5752(a)(1) (eligibility 
for consideration), 5760, 5762, 5763 (number to be recommended 
for promotion), 5764, 5766 (promotion zones), 5771, 5773 (eligi- 
bility for promotion), 5896 (inactive duty Reserves), each as 
amended by Pub. Law 90-130. 

31. 10 U.S.C. 5752(a) (1), as amended by Pub. Law 90-130. 

32. 10 U.S.C. 1164, as amended by Pub. Law 90-130. 

33. 71 Stat. 384 (1957), as amended by 80 Stat. 853 (1966) (former 
10 U.S.C. 6377(c), (d)) (Nurse Corps lieutenant commanders) ; 
70A Stat. 413 (1956), as amended by 72 Stat. 130 (1958) (former 
10 U.S.C. 6398) (line and other staff corps commanders); 72 
Stat. 1511 (1958) (former 10 U.S.C. 6397, 6403) (Reserve officers). 
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continuation.** Lieutenant commanders, other 
than those in the Nurse Corps, were retired at 
age fifty or on completion of twenty years of 
active commissioned service, whichever first oc- 
curred.* Nurse Corps officers below the grade 
of lieutenant commander were retired at fifty 
years of age or after twenty years of active serv- 
ice, whichever was later.** Other women were 
discharged at age fifty or after thirteen years 
of active commissioned service, whichever first 
occurred, if serving ir the grade of lieutenant,*’ 
and at age fifty or on completion of seven years 
of active commissioned service, whichever first 
occurred, if serving in the grade of lieutenant 
(junior grade) .** Under Public Law 90-130 Reg- 
ular women captains, except those in the Nurse 
Corps, will be retired after thirty years of active 
commissioned service.*® Nurse Corps captains 
will generally be retired after thirty-one years of 
total commissioned service.*® Nurse Corps of- 
ficers will be retired after twenty-six years of 
active commissioned service having twice failed 
of selection for promotion to the grade of cap- 
tain while serving in the grade of commander," 
and after twenty years of active commissioned 
service having twice failed of selection for 
promotion to the grade of commander when 
serving in the grade of lieutenant commander.*” 
As before, captains and commanders in the 
Nurse Corps may serve beyond these limitations 
if selected for continuation.‘* Other women of- 
ficers will be retired after twenty-six years of 
active commissioned service when serving in the 
grade of commander,** and after twenty years 
of active commissioned service when serving in 
the grade of lieutenant commander.* All lieuten- 
ants and lieutenants (junior grade), respec- 
tively, will be discharged after thirteen *° and 


34. 10 U.S.C. 6378. 

35. 70A Stat. 414 (1956), as amended by 72 Stat. 131 (1958) (former 
10 U.S.C. 6399, 6400). 

36. 71 Stat. 385 (1957), as amended by 80 Stat. 853 (1966) (former 
10 U.S.C. 6396(b)). 

37. 70A Stat. 414 (1956), as amended by 72 Stat. 131 (1958) and 
77 Stat. 214 (1963) (former 10 U.S.C. 6399); 10 U.S.C. 6401. 

38. 70A Stat. 414 (1956), as amended by 72 Stat. 131 (1958) and 
77 Stat. 214 (1963) (former 10 U.S.C. 6399); 10 U.S.C. 6402. 

39. 10 U.S.C. 6398, as amended by Pub. Law 90-130 (Regulars). 
The elimination of women Reserve officers from an active status 
is subject to the terms for retirement or discharge of a woman 
line officer in the same grade on the active list of the Regular 
Navy. 10 U.S.C. 6403. 

40. 10 U.S.C. 6377(b), as amended by Pub. Law 90-130. 

41. 10 U.S.C. 6377(d), as amended by Pub. Law 90-130. 

42. 10 U.S.C. 6396(a), as amended by Pub. Law 90-130. 

43. 10 U.S.C. 6378. 

44, 10 U.S.C. 6398(b), as amended by Pub. Law 90-130. 

45. 10 U.S.C. 6400. 

46. 10 U.S.C. 6396(c), as amended by Pub. Law 90-130; 10 U.S.C. 
6401. 


seven *? years of active commissioned service. 
The effect of the involuntary separation provi- 
sions on Nurse Corps officers was mitigated by a 
delay of the effective date of certain provisions 
and by provisions authorizing selective reten- 
tion of officers who would otherwise be 
separated.*® 

Heretofore the concept of failure of selection 
did not apply to women officers.*? Public Law 
90-130 adopts the promotion zone system for 
women officers *° and provides that a woman of- 
ficer who is in the promotion zone but not se- 
lected for promotion will be deemed to have 
failed of selection.*' It should be noted from the 
previous discussion that failure of selection is 
directly pertinent to retirement only for officers 
in certain grades in the Nurse Corps. An offi- 
cer who has once failed of selection will not 
thereafter be in the promotion zone,** but will 
continue to be eligible for consideration for 
selection.*’ Application of the promotion zone 
system to women officers effected a change con- 
cerning personnel to be considered by the selec- 
tion board. Under the old law an officer became 
eligible for consideration for promotion after 
completing prescribed periods of service in 
grade,** and there were no other limitations af- 
fecting whom the board would consider. Subse- 
quent to Public Law 90-130 selection is limited 
primarily to officers in the promotion zone. The 
promotion zone for line officers consists of the 
most senior officers eligible for consideration and 
not previously in a promotion zone who are so 
designated by the Secretary of the Navy.” Staff 
corps officers will be in the promotion zone for 
their corps when their running mates are in the 
promotion zone.** Not more than five percent of 
the officers recommended for promotion may be 
junior to the junior officer in the promotion 
zone.** 


- 10 U.S.C. 6396(d), as amended by Pub. Law 90-130; 10 U.S.C. 
6402. 

. Pub. Law 90-130, secs. 4(b), (c), (d), (f), 81 Stat. 383 (1967). 

- 70A Stat. 361 (1956), as amended by 71 Stat. 383 (1957) and 
80 Stat. 853 (1966) (former 10 U.S.C. 5776(d), (e)). 

- 10 U.S.C. 5764, 5766, 5899, each as amended by Pub. Law 90- 
130. 

- 10 U.S.C. 
90-130. 

- 10 U.S.C. 5764, 5766, each as amended by Pub. 

- 10 U.S.C, 5754. But see 10 U.S.C. 5707(g). 

- 10 U.S.C. 5752; 70A Stat. 348 (1956) (former 10 U.S.C. 5753(c)). 

55. 10 U.S.C. 5764, as amended by Pub. Law 90-130. The zone is 

determined by applicaticn of a statutory formula designed to 

provide approximately equal mathematical opportunity for pro- 

motion among those eligible for consideration from one year to 

the next by use of five year projections. 

10 U.S.C. 5766(a), as amended by Pub. Law 90-130. 

10 U.S.C. 5707(c). 


5776(a), (c), 5903, each as amended by Pub. Law 


Law 90-130. 


56. 
57. 
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CONCLUSION 


The reasons underlying the disparities be- 
tween career opportunities for men and women 
prior to Public Law 90-130 were varied. For in- 
stance, except in the Nurse Corps, the number 
of women Reserve officers on active duty was 
not considered in setting the authorized num- 
bers of officers in grades and Reserves could be 
considered for promotion only by Reserve selec- 
tion boards, unlike male Reserve officers on ac- 
tive duty. The reason for this difference was that 
in 1948 it was not expected that women Reserve 
officers would serve on active duty in time of 
peace.®® Another example of the disparities be- 
tween men and women officers prior to Public 
Law 90-130 was that retirement provisions ap- 
plicable to males were not generally applicable 
to women. This disparity was necessary since 
retirement for women was based on a career pat- 
tern where the maximum grade attainable was 
commander.*® 

It is clear that career incentives for women 
officers were substantially increased by Public 
Law 90-130 and that opportunities for women 
now more nearly approximate those of men. As 
a result of Public Law 90-130 there is similarity 
in the opportunity for promotion to grades 
through captain; there is substantial similarity 
of promotion procedures; and the terms gov- 
erning involuntary separation are to the same 
general effect for women as for men. It was 
not, however, the intent of Congress that Pub- 
lic Law 90-130 should effect complete equality 
between men and women in military careers.” 

Underlying the remaining differences are con- 
siderations of policy which continue to limit the 
scope of women’s activities in the armed serv- 
ices. The firm basis of this policy was elucidated 
by the Assistant Secretary of Defense (Man- 
power) who, when testifying on the bill, said: 
“We believe that the Nation still adheres to the 
concept that combat, combat support, and the 
direction of our operating forces are responsi- 
bilities for male officers.” ®t More specifically 
applicable to the Navy is the restriction on sea 
duty for women. 

The most obvious vestige of differentiation is 
access to flag rank. This difference was consid- 
ered necessary solely because women officers 
cannot be trained in the wide range of duties 


58. Hearings on H.R. 16000, supra note 7, at 11057. 

. Hearings Before Subcommittee No. 3 of the House Armed 
Services Committee on S. 1641, 80th Cong., 2d Sess. 5709 (1948). 

. H.R. Rep. No. 216, supra note 6, at 5. 

. Hearings on H.R. 16000, supra note 7, at 11046. 

. H.R. Rep. No. 216, supra note 6, at 5. 
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experienced by men. There is accordingly a prac- 
tical limitation on the number of flag billets 
which these women officers are qualified to fill. 
To avoid having permanent women flag officers 
with no billet for them, Congress made the spe- 
cial provisions concerning access of women offi- 
cers to flag rank.** It would seem that this 
limitation on women can be removed only when 
circumstances are such that women and men 
have greater similarity in career development 
patterns. 

Another obvious differentiation is absence of 
direct competition between men and women for 
promotion. The result is that even if more 
women are best qualified for promotion, as com- 
pared with their male contemporaries, they can- 
not be promoted in lieu of men, and vice versa. 
This is in contrast to the approach adopted when 
the Judge Advocate General’s Corps was 
was formed, and that used in the corps of the 
Medical Department other than the Nurse 
Corps, where men and women are in direct com- 
petition. The primary reason for the variance 
would appear to be the greater possibility for 
similarity of career development among men 
and women officers in these staff corps as op- 
posed to the line. It is, perhaps, conceivable that 
technological and sociological advances in the 
next twenty years will contribute to similarity 
on a broader scale in the career patterns of men 
and women generally in the military services. If 
so, it might be concluded then that what seems 
to us today to be fair and equal treatment is 
arbitrary and discriminatory. This is not to say 
that Public Law 90-130 has not given to women 
officers equality of opportunity to the maximum 
extent possible in today’s setting. 


63. H.R. Rep. No. 216, supra note 6, at 7. 
64. Pub. Law 90-179, sec. 11, 81 Stat. 545 (1967). 


SOLE SURVIVORS 


(Continued from page 116) 


Thus, while each case must be determined on 
its own set of facts, it appears that the test to 
be applied would be whether the disabled broth- 
er is in fact, or functionally, 100% physically 
or mentally disabled “because of hazards in- 
cident to service.” 

Another interesting situation involving per- 
manent disability as a basis for sole surviving 
son designation is where the father is 100% 
disabled because of service-connected injuries 
and he has two sons, one a service member and 
one a civilian. The latter-mentioned dies of nat- 
ural causes. The service member would be 
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eligible for designation as a sole surviving son. 
Although his brother’s death made him the only 
remaining son, but for his father’s condition, he 
would be ineligible for designation. 


REQUESTS FOR DESIGNATION AND WAIVER 


In the Navy or Marine Corps, requests for the 
privilege of designation as a sole surviving son 
must originate with the service member, his 
parents (including a legal guardian) or his 
wife.*' In the event a request originates with a 
parent, legal guardian or wife and the service 
member qualifies as a sole surviving son, he will 
not be so designated until he has been afforded 
the opportunity to waive his rights as a sole 
surviving son and he has refused to do so. This 
requirement exists and the same rule applies 
even though the male service member is a minor 
under 18 years of age. 


CONCLUSION 


The policy of granting special consideration to 
sole surviving sons of families bereft of other 
members killed in action or in the line of duty is 
today well established. Exemption from induc- 
tion into the military service is granted by stat- 
ute to sole surviving sons. Those who waive their 
statutory right and volunteer for military serv- 
ice are entitled by regulation to request assign- 
ment to noncombat duty by virtue of their 
status, and those who become sole surviving sons 
after enlistment or induction into the Armed 
Forces are, in many instances, entitled to dis- 
charge. The policy with regard to sole surviving 
sons is clear, but application of the policy is 
often made difficult by the circumstances of 
death or disability of the father or sibling upon 
whose demise or disablement the designation 
“sole surviving son”’ is to be predicated. 

Although certain considerations discussed in 
this article may provide guidance in the inter- 
pretation of the statutory as well as the regula- 
tory provisions relating to the sole surviving son 
designation, as a practical matter each case must 
be decided pursuant to the applicable provisions 
of law or regulations on its own complex of 
facts. Accordingly, the opinions expressed 
above should not be regarded as determinative 
in any particular case, but rather merely illus- 
trations of some of the considerations involved 
in the application of the statutory or regulatory 
criteria to cases. 

21, BUPERSINST 1300.35C, oupre nete 7, indicates. only that i 
quests for sole surviving son designation may be made by the 
service member or his parents. On the other hand, MCO 1300.24A, 
supra note 7, authorizes requests for sole surviving son designa- 


tion to be made by the service member, his parents, legal guardian 
or wife. 
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The “congressional inquiry” is an item familiar to the naval service. 
Congressional inquiries are, however, only one facet of a complex rela- 
tionship between the Navy and the Congress. Lieutenant Commander 
Eoff draws upon his personal experience to present an overview of this 
relationship and to describe the functions of the Office of Legislative 
Affairs, whichis the Navy’s principal liaison with Capitol Hill. 


S NAVAL VESSELS and weapons systems 

have become more sophisticated and com- 
plex, so has the relationship between the Navy 
and the Congress. Because of this ever-expand- 
ing relationship, the Office of the Secretary of 
Defense and the three Military Departments 
have organizations specifically charged with re- 
sponsibility for congressional liaison. Since the 
Constitution gives the Congress the power to 
provide and maintain a Navy, it is not necessary 
to point out that the Navy has a vested interest 
in maintaining good relations with the Congress. 
The Navy has long recognized the need to put 
its best foot forward on Capitol Hill, and for 
many years the Judge Advocate General was 
charged with the responsibility of conducting 


*Lieutenant Commander Eoff is currently assigned to the Military 
Personnel Division, Office of the Judge Advocate General. He was 
formerly attached to the Office of Legislative Affairs from August 
1965 to December 1967. He attended Mount Union College and Ohio 
State University, receiving his Bachelor of Laws Degree from the 
latter in 1959. He is admitted to practice before the Supreme Court 
of the State of Ohio. 
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congressional liaison. In 1956, the Secretary of 
Defense directed the Military Departments to 
establish organizations to handle congressional 
affairs. At that time, the Secretary of the Navy 
ordered established a separate command to deal 
with congressional liaison for the Department 
of the Navy. Thus, the Office of Legislative Liai- 
son was created. The present name of Office of 
Legislative Affairs was adopted in 1959. 

The Office of Legislative Affairs is a Depart- 
ment of the Navy staff office headed by the Chief 
of Legislative Affairs, a staff assistant to the 
Secretary of the Navy. The office is organized 
into seven basic components consisting of a staff 
group and six functional divisions. The staff 
group is charged with the overall administra- 
tion and operating efficiency of the office. The 
separate divisions are assigned specific operat- 
ing functions necessary to accomplish the mis- 
sion of the office. 

The mission of the Office of Legislative Affairs 
is twofold: 

a. To plan, develop and coordinate relation- 
ships between representatives of the Depart- 
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ment of the Navy and members or committees 
of the United States Congress and their staffs, 
which are necessary in the transaction of official 
Government business (except appropriation 
matters affecting the Department of the Navy). 

b. To furnish staff support, advice and assist- 
ance to the Secretary of the Navy, his Civilian 
Executive Assistants, the Chief of Naval Opera- 
tions, the Commandant of the Marine Corps and 
all other principal civilian and military officials 
of the Department concerning congressional 
aspects of the Department of the Navy policies, 
plans and programs (except appropriation 
matters). 

These are phrased in broad terms and require 
considerable elaboration to acquire an adequate 
picture of what the mission requires of the per- 
sonnel of the Office of Legislative Affairs. 

While most naval personnel are aware of the 
existence of the Office of Legislative Affairs, or 
OLA as it is commonly called, very few are 
familiar with its duties. The work is varied and 
in some respects fluctuates with the pace of Con- 
gress. Since the office deals with Congress, its 
schedule must conform to the sessions of Con- 
gress. An effort is made to have the working 
hours of personnel conform to those of the con- 
gressional staffs, and leave-taking in most cases 
is arranged to coincide with periods when Con- 
gress is in recess or adjournment. 

Members of Congress take an understandably 
intense interest in the military and its activities 
which affect the Member’s state or district. In 
this regard, OLA processes announcements 
effecting major changes in the status of naval 
activities, operating forces and major programs, 
as well as contract awards of one million dollars 
or more. In the case of routine contract awards, 
the notification is usually made by phone before 
the information is given to the press. However, 
when the announcement is one which effects 
major changes in Navy policy or the deployment 
of naval forces, the announcement is made in 
writing and is hand-delivered to the various 
offices by OLA personnel. In many cases, because 
of the nature of the changes, briefings are 
arranged. These may be in the form of an 
informal meeting between a Senator or a Con- 
gressman and a representative of the Secretary 
of the Navy or a formal presentation to the Sen- 
ate or House Armed Services Committee by the 
appropriate office or bureau of the Navy Depart- 
ment. In 1966, 982 such announcements were 
made by OLA. 

By far, the area of highest activity is that of 
congressional inquiry. These inquiries take many 
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forms and come from a variety of sources. The 
most common inquiry comes from constituents 
of Members of Congress. The constituent cor- 
responds with his Senator or Congressman re- 
questing aid in resolving a problem or an answer 
to a question concerning the Navy. The request 
for the information may come by phone or by 
letter. To handle such inquiries, OLA maintains 
a liaison office in both the Old Senate Office 
Building and the Rayburn House Office Build- 
ing. The Navy and Marine Corps officers as- 
signed to these offices answer the inquiries from 
their own knowledge or obtain the necessary in- 
formation from proper Navy and Marine Corps 
sources. Written inquiries are handled by a cen- 
tralized correspondence section, which prepares 
the replies or refers the letters to the appropri- 
ate office for direct reply. As one might expect, 
the work load is constant and varies little 
whether Congress is in or out of session. Dur- 
ing calendar year 1966, over 51,000 inquiries 
were handled by phone while 17,000 were an- 
swered in writing. The Director of the Inquiry 
and Liaison Division, in addition to directing 
the activities of his division, also acts as the 
senior Department of the Navy representative 
on Capitol Hill. 

Keeping the entire Naval Establishment 
aware of happenings in Congress affecting the 
Department of Defense, and the Navy in par- 
ticular, is a never-ending chore. In an effort to 
accomplish the widest possible dissemination 
of information, OLA publishes daily, when Con- 
gress is in session, the Congressional Informa- 
tion Report. This report receives wide dissemi- 
nation within the Navy Department in the 
Washington area and is distributed to many 
commands throughout the world. 

The Congressional Information Report con- 
sists of four parts. First, a digest of the pre- 
ceding day’s Congressional Record. This digest 
includes excerpts from floor debates on bills of 
Navy interest and any action taken on these 
bills. Also included is a list of any bills or res- 
olutions introduced of interest to the Navy. 
Second, a report on each committee hearing held 
that day on a bill affecting the Department of 
Defense. Third, a summary of floor action taken 
that day up until the hour the report goes to 
press. Fourth, a listing of committee hearings 
scheduled for the next day and floor action an- 
ticipated. The report is prepared from phone 
reports from OLA personnel who attend the 
committee hearings and also attend daily cham- 
ber sessions of the Senate and House of Rep- 
resentatives. Information on the upcoming 
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committee hearings is obtained from personal 
contact with committee staff members, and 
scheduled floor action is obtained from the 
majority and minority leadership offices. 

When a Member of Congress introduces a bill 
affecting or concerning the Department of 
Defense, the chairman of the committee to 
which the bill is referred for action will request 
a report on the bill from the Secretary of 
Defense. Action on the request will be assigned 
to one of the Military Departments or retained 
in the Office of the Secretary of Defense. If the 
Navy is assigned the responsibility for repre- 
senting the Department of Defense, OLA is noti- 
fied. The bill is referred for comment to all inter- 
ested offices and bureaus. From these comments, 
the OLA action attorney will prepare a report 
expressing the Navy’s position on the bill. This 
report is coordinated with the Departments of 
the Army and Air Force and the Office of the 
Secretary of Defense before being sent to the 
Bureau of the Budget. The Bureau of the Budget 
examines the proposed Navy report to see if the 
position taken on the legislation is in accordance 
with the President’s program. Once clearance 
has been received from the Bureau of the 
Budget, the report can be sent to the committee. 

If and when the bill is scheduled for a hearing, 
one or more Department of the Navy witnesses 
testify on behalf of the Department of Defense. 
The same pattern is followed in the committee 
of the other House. 

Once a bill has passed both the Senate and the 
House, it goes to the President as an enrolled 
enactment. At this time, the Bureau of the 
Budget, representing the President, will ask for 
a recommendation as to whether or not the bill 
should be signed or vetoed by the President. 
Again, the OLA action attorney must coordinate 
a proposed reply to the Bureau of the Budget 
request and, if appropriate, draft a veto message 
for use by the White House. 

The Chief of Legislative Affairs has the 
responsibility for the preparation, coordination, 
and processing through Congress of all legis- 
lative proposals of the Department of the Navy, 
other than those affecting budgets, appropria- 
tions, and other related financial matters. 

The Chief of Naval Operations, the Comman- 
dant of the Marine Cerps, or the chief of a 
bureau, systems command, or office of the Navy 
Department forwards a recommendation for 
proposed legislation, with the justification 
therefor, to the Office of Legislative Affairs. 
OLA then coordinates the recommendation with 
the interested agencies of the Department. After 


it is completely coordinated within the Depart- 
ment, the attorney assigned as action officer in 
OLA prepares a draft bill, a sectional analysis 
explaining the content of each section, and a 
draft of a proposed accompanying letter to the 
Speaker of the House of Representatives 
explaining the purpose and need for the legisla- 
tion. These drafts are then submitted to the 
Secretary of the Navy for his approval. 

After approval by the Secretary, the drafts 
are submitted to the General Counsel, Depart- 
ment of Defense (who coordinates legislative 
matters for the Office of the Secretary of 
Defense) with the recommendation that the pro- 
posal be made a part of the Department of 
Defense legislative program for the current 
year. Copies are simultaneously sent to the Office 
of Legislative Liaison of the Departments of the 
Army and Air Force. Those offices obtain the 
coordinated views of their respective Depart- 
ments and report them to the General Counsel, 
Department of Defense, sending copies to OLA. 
Differences among the Military Departments 
which cannot be resolved through intra- and 
interdepartmental communications and confer- 
ences are resolved by the Office of the Secretary 
of Defense. 

When General Counsel, Department of 
Defense, has approved the legislative proposal 
it is forwarded to the Bureau of the Budget for 
advice as to whether it is in accord with the 
program of the President. Upon receipt of clear- 
ance from the Bureau of the Budget, OLA pre- 
pares identical letters, for the signature of the 
Secretary of the Navy, to the President of the 
Senate and the Speaker of the House of Repre- 
sentatives enclosing the draft bill for considera- 
tion of the Congress. Upon receipt of these let- 
ters, the Vice President and the Speaker refer 
the proposal to the appropriate Senate and 
House committees. Upon receipt by the com- 
mittee to which it is referred, the proposal is 
studied by the professional staff of the com- 
mittee. Usually, after staff study, the bill is 
introduced in the name of the chairman, 
although he may give it to some other member 
to introduce. 

OLA monitors the progress in Congress of 
Navy program items and any other Department 
of Defense items for which the Navy has been 
assigned responsibility. Preferably, as soon as 
the proposal is referred to a committee, the OLA 
action attorney delivers to the professional staff 
of the committee a kit containing materials 
which will assist the staff in its study of the bill. 
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Included among other items in the kit is a pro- 
posed witness statement, which has been pre- 
pared by the Navy agency primarily interested 
in the bill, and background material assembled 
by the OLA action attorney with the assistance 
ot the interested Navy agency. 

The OLA action attorney ascertains when 
hearings may be held. When an approximate 
date is decided upon, the committee staff mem- 
ber assigned to the bill will often request that 
representatives of the Navy agencies most con- 
cerned or affected by the bill meet with him for 
consultation. Preliminary consultations with 
committee staff members are invaluable in that 
they provide a thorough study of the bill prior 
to the hearings. During the consultation, errors 
or omissions in the bill may be discovered. Pos- 
sible amendments may be suggested and dis- 
cussed informally while there is still time to 
give thorough consideration to their possible 
effects on practice and policy. Questions may be 
asked that had not been thought of by the service 
representatives during the coordination of the 
proposal. Once hearings commence, the proposal 
is handled like any other bill. 

While congressional hearings can become 
quite uncomfortable for an unprepared witness, 
they offer an opportunity for the Navy witness 
to give the committee the information they need 
as well as the Department of Defense position on 
the legislation. Whether the hearings are on a 
specific piece of legislation or are to investigate 
an area of military preparedness or conduct, the 
committee is interested in obtaining an analyti- 
cal picture of the situation and does not look 
kindly upon a witness who is not fully prepared. 
The OLA action attorney can be of great value 
to prospective witnesses in this area. On first 
learning of a scheduled hearing, he obtains de- 
tailed background information from the com- 
mittee staff member and determines the subject 
matter areas on which the Navy Department 
witnesses will be expected to present testimony. 
Unless the committee has indicated a desire for 
the appearance of a certain witness, the com- 
mands, bureaus, or offices having principal 
responsibility or interest will be determined and 
witnesses requested. As soon as witnesses have 
been determined, the OLA action attorney will 
brief the witness or his staff on matters which 
will affect his appearance before the committee. 

If a prepared statement is to be made, aid and 
advice will be given as requested. Once the state- 
ment is prepared, OLA will deliver it to the 
proper office for review to determine whether 
the statement contains any classified matter 
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which should not be presented in open hearings. 
The action officer will attend any hearings on 
the same piece of legislation or area of investiga- 
tion prior to the appearance of the Navy wit- 
nesses in order to keep them informed of the 
course of the hearings and the areas of par- 
ticular interest to the committee. At the hear- 
ings, the OLA representative assists the wit- 
nesses in every way possible. Following the 
hearings, the committee staff member will make 
the transcript of the hearings available to the 
witness in order that he may insure its accu- 
racy. The committee may also have requested 
that additional information be supplied for the 
record of the hearings. OLA coordinates the 
return of the corrected transcripts and fur- 
nishes the requested information to the commit- 
tee staff. 

Probably the most important function per- 
formed by the Office of Legislative Affairs is the 
part that it plays in the preparation of the Navy 
portions of the annual “412” hearings. The 
proper title of these hearings is the Authoriza- 
tion of Appropriations during Fiscal Year 19— 
for Procurement of Aircraft, Missiles, Naval 
Vessels, Tracked Combat Vehicles, Research, 
Development, Test, and Evaluation for the 
Armed Forces. Subsection 412b of the Military 
Construction Act of 1959 provides that no funds 
may be appropriated for the procurement of the 
military hardware set out above unless it is 
first authorized by legislation. Early in each 
session of Congress an authorization bill is in- 
troduced by either or both of the chairmen of 
the Senate and House Armed Services Commit- 
tees. Hearings commence soon thereafter. 

In recent years, the order of witnesses has 
varied, but the leadoff witness has usually been 
the Secretary of Defense accompanied by the 
Chairman of the Joint Chiefs of Staff. The rep- 
resentatives of the three Military Departments 
follow. The Navy presentation is made by the 
Secretary of the Navy, the Chief of Naval Opera- 
tions and the Commandant of the Marine Corps. 
The Deputy Chief of Naval Operations for Air, 
the Deputy Chief of Naval Operations for Fleet 
Operations and Readiness, a Marine Corps rep- 
resentative, and the Assistant Secretary of the 
Navy for Research and Development present 
testimony on the specific items requested. ' 

The Office of Legislative Affairs plays a large 
part in the preparations for these hearings and 
has considerable contact with the committee 
staffs at all phases of the proceedings. A steer- 
ing committee is formed in the Navy Depart- 
ment to develop and coordinate the Navy and 
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Marine Corps preparations for the hearings. 
Since responsibility for this legislation is re- 
tained in the Office of the Secretary of Defense, 
the Assistant Secretary of Defense for Legisla- 
tive Affairs has basic responsibility for staffing 
the committee’s requests. The OLA member of 
the committee maintains liaison with the Office 
of the Assistant Secretary of Defense for Legis- 
lative Affairs and staff members of the Armed 
Services Committees. He determines the ex- 
pected dates for the hearings, how the hearings 
will be conducted, the form of backup material 
required, and other ground rules and guidance 
for the Navy. The Chief of Legislative Affairs 
acts as moderator at a series of meetings com- 
monly called “murder boards,” at which ques- 
tions are fired at prospective witnesses to make 
them aware of the type of questions they will be 
asked and the areas in which they need more 
preparation. 

Once the hearings have commenced and the 
Secretary of Defense and the military Secre- 
taries are testifying, an officer from OLA 
monitors each of the hearings. His reports are 
circulated within the Department so that Navy 
witnesses may have the benefit of his observa- 
tions before appearing. The bill providing 
authorization for this hardware is closely fol- 
lowed by the officers of OLA throughout its 
entire route through the Congress and until it 
is signed into law by the President. 

Congressional committees, individual Mem- 
bers of Congress, and professional staff mem- 
bers from time to time travel to points as near 
as Annapolis or as far away as Ankara. Trans- 
portation for these trips is provided by the Office 
of the Secretary of Defense. The arrangements 
for this transportation may be handled in that 
office or it may be delegated to one of the serv- 
ices. When the responsibility is assigned to the 
Department of the Navy, the Special Projects 
Division of OLA handles the travel. An escort 
officer is selected. The escort officer works with 
the Members or their staffs to plan schedules 
and an itinerary for the trip. If the travel is to 
be performed outside the country, liaison with 
State Department personnel is established, since 
it may be necessary to obtain passports and visas 
and other clearances. Once the itinerary is 
settled, military installations to be visited are 
notified and assistance requested as required. 
The congressional delegation may desire brief- 
ings and/or inspection tours on certain sub- 
jects or areas, which the installations involved 
will be requested to provide. 

In addition to the trips initiated on Capitol 


Hill, there are trips which OLA organizes. These 
trips are of two types. The first type is travel 
provided for Members of Congress invited to 
participate in ship launchings or as guest speak- 
ers at dedications or other special occasions. 
The second is orientation trips to naval installa- 
tions and fleet units. Visits may be to aircraft 
carriers to watch air operations, to Polaris sub- 
marines, or to some location for observation of a 
marine landing during fleet maneuvers. Both the 
Members and the Navy benefit from these visits. 

Not to be overlooked in a discussion of the 
functions of the Office of Legislative Affairs is 
the importance of its dealings with the other 
Military Departments and other agencies of the 
executive branch. As mentioned earlier, Navy 
reports to congressional committees are coordi- 
nated with the Army and Air Force. Since 
almost all bills affecting the Department of 
Defense affect all the services, when a Navy wit- 
ness testifies on a bill he has an Army and an Air 
Force backup witness accompany him. Many 
Navy personnel serve as backup witnesses when 
other Departments have action on a bill. OLA 
personnel work very closely with their counter- 
parts in the other services in order to ensure the 
completeness of presentations to the com- 
mittees. Close liaison is also maintained with the 
Civil Service Commission, the Veterans’ Admin- 
istration, the Department of State and the 
Bureau of the Budget. From time to time, OLA 
personnel deal with almost all federal agencies, 
as well as state and local officials on a variety of 
subjects. 

With the Senate and House Armed Services 
Committees taking an ever-increasing interest 
in the activities of the Department of Defense, it 
appears the high level of activity in the area of 
congressional liaison will continue. Although the 
Office of Legislative Affairs has been in exist- 
ence for only twelve years, each session of Con- 
gress adds to the body of experience OLA has to 
draw upon for each new problem. It has been 
necessary for OLA not only to learn how to deal 
with Congress, but also to inform the whole 
Naval Establishment of the Navywide respon- 
sibility in this area. It is difficult to evaluate just 
how effective OLA and the Navy have been in 
dealing with the Congress. There is no definitive 
yardstick with which performance can be meas- 
ured. However, as a minimum, the Office of 
Legislative Affairs is effective only when it con- 
vinces Congress that the Navy’s legislative pro- 
posals are necessary and when the Members of 
Congress are satisfied with the answers received 
on their inquiries. 
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(Continued from page 108) 


FAMILY SEPARATION ALLOWANCE—Service member must main- 
tain residence subject to his management and control; depend- 
ents residing in a household maintained by friends or relatives 
not qualifying. 

@ The Under Secretary of the Navy requested a decision 

as to.the validity of “Notices of Exception” issued in 

regard to family separation allowance payments made 
where a member’s primary dependent (wife or child) is 
living in a residence not subject to the member’s manage- 
ment and control. Specifically the question as submitted 
was whether the Navy has properly interpreted in this 
regard the requirements for entitlement to family sepa- 

ration allowances under the provisions set forth in 46 

Comp. Gen. 148 (1966). 

The Comptroller General held that in view of the 
misunderstanding which exists throughout the Navy 
regarding entitlement to family separation allowances, 
information should be disseminated to the effect that for 
the purpose of entitlement to this allowance, a member 
must maintain a residence or household subject to his 
management and control which he will likely share with 
his dependents as a common household when his duty 
assignment permits, and that unless the member main- 
tains such a residence, he is not entitled to such an allow- 
ance. It is definitely not sufficient for his dependent to 
merely reside in the household of a friend or relative 
during the enforced separation. For example, placing a 
dependent child in the home of a relative, or paying for 
his support in a dormitory while attending school, does 
not constitute the maintenance of a residence shared by 
the member and the child as a common household. The 
Comptroller General stated that the certificate which 
the member executes to support his entitlement to this 
allowance should be amended to indicate the mandatory 
residence requirement, and a statement should be added 
to the certificate to the effect that the member will notify 
the commanding officer of any change in the residence 
status of his dependent(s). The Comptroller General 
emphasized that the extent to which doubtful cases 
should be investigated or documented will vary according 
to the circumstances. Ample information should be 
available, however, at duty stations to permit a prima 
facie determination of the residential situations of mili- 
tary dependents. Questionable cases may be referred 
to the Comptroller General. (Comp. Gen. Decision B- 
157586 of February 9, 1968.) 


RESERVISTS—Pay and allowances for periods of active duty less 
than 30 days; Reservist ordered to active duty during the month 
of February (February 1 through 28 inclusive) not entitled to 
full month’s active duty pay and allowances. 


@ The Comptroller General has held that a Reservist 
who serves on active duty for training for the period 
February 1 through 28, inclusive, in a non-leap year is 
not entitled to a full month’s active duty pay and allow- 
ances. The Comptroller General stated in this regard 
that it is a well-settled issue in military law that mem- 
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bers who are ordered to duty for a continuous period of 
less than 30 days are to be paid on the basis of the days 
actually served as distinguished from payment on a con- 
structive 30-day basis. (Comp. Gen. Decision A-—71273 
of April 3, 1968.) 


LUMP-SUM READJUSTMENT PAYMENT—Recoupment upon qualifi- 
cation for retired pay (B—151926 and B—160705) 


@ A Reserve officer who is involuntarily released from 
active duty is entitled, under certain circumstances, to 
a lump-sum readjustment payment equal to two months 
basic pay times his total years of service (limited to two 
years basic pay or $15,000). Where, however, such Re- 
serve officer, after having received a readjustment pay- 
ment, enlists and later qualifies for retired pay, 50 
U.S.C. 1016(c) provides: 

“A member of a reserve component who has received a 
readjustment payment under this section after the date 
of enactment of this amended subsection and who quali- 
fies for retired pay under any provision of Title 10 or 
Title 14 that authorizes his retirement upon completion 
of 20 years of active service, may receive that pay sub- 
ject to the immediate deduction from that pay of an 
amount equal to 75 percent of the amount of readjust- 
ment payment, without interest.” 

This 75% recoupment provision applies only where the 
member could qualify for retired pay on the basis of 
years of service. Where he qualifies solely on the basis 
of physical disability, no recoupment is required. 

In two noted decisions, the Comptroller General con- 
sidered the operation of this recoupment provision in the 
cases of discharged Reservists who afterwards enlisted 
and completed 20 years of active service, but who were 
then retired for physical disability. In B-151926 of 
August 4, 1966, the member was retired with 30% dis- 
ability, but he elected to compute his retired pay on the 
basis of years of service, since this resulted in higher 
retired pay. Since he was actually retired for physical 
disability, the question raised was whether recoupment 
of the lump-sum readjustment payment was required. 
The Comptroller General held that it was. In his view, 
this member’s situation was indistinguishable from that 
of a member retired for years of service, since both 
would be computing their retired pay on the same basis. 
The reasons for requiring recoupment were equally 
strong in both cases. 

BX-160705 of March 6, 1967, involved a man retired 
for disability rated at 70%, making it more advanta- 
geous for him to compute his retired pay on the basis 
of percentage of disability than upon years of service. 
The question presented was whether recoupment would 
be required in light of the fact that’ in this case, unlike 
the above situation, years of service were not used in 
computing retired pay. The Comptroller General con- 
sidered this latter difference immaterial and again held 
that recoupment would be required. The rule thus estab- 
lished is that whenever a member, whose accumulated 
years of service could qualify him for retirement on that 
basis, is in fact retired for physical disability, he is sub- 
ject to 75% recoupment of any lump-sum readjustment 
payment he has received; the manner in which he elects 
to compute retired pay is immaterial. 
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